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Law Reform. 


{By the Epiror.] 


Abolishment of Private Seals—Consolidation of the three actions of 
Contract. I have long been of opinion that the abolishment of private 
seals would be a salutary reform in the law; and that this would pre- 
pare the way for another not less salutary reform, namely, the con- 
solidation of the three actions of contract. I ask attention to a brief 
discussion of both these points, beginning with the history and theory 
of seals. 

Lord Coke says, (3 Inst. 169), Sigillum est cera impressa, quia cera 
sine impressione non est sigillum; that is, a seal is wax impressed, be- 
cause wax without an impression is not a seal. 

Judge Platt says, (3 Johns. Rep. 76), “This venerable custom of 
sealing is a relic of ancient wisdom, and is not without its real use at 
this day. There is yet some degree of solemnity in this form of con- 
veyance. A eal attracts attention, and excites caution in illiterate 
— and thereby operates as a security against fraud. Ifa man’s 
reehold might be conveyed by a mere note in writing, he might more 
easily be imposed on, by procuring his signature to such a convey- 
ance, when he reaily supposed he was signing a receipt, a promissory 
note, or a mere letter.” 

Chancellor Kent says, (4 Com. Ist ed. 445), “In the Western States 
the impression upon wax has been disused to such an extent as to 
induce the Courts to allow a flourish with the pen at the end of the 
name, or a circle of ink or scroll to be a valid substitute for a seal. 
This is destroying the character of seals, and it is in effect abolishin 
them, and with them the definition of a deed or specialty, and al 
distinction between writings sealed, and writings not sealed. Whether 
land should be conveyed by writing signed by the grantor only. or by 
writing signed, sealed, and delivered by the grantor, may be a proper 
subject for municipal regulation. But to abolish the use of seals by 
the substitute of the flourish of the pen, and yet continue to call the 
instrument, which has such a substitute, a deed, or writing sealed and 
delivered, within the purview of the common or the statute law of the 
land, seems to be a misnomer, and is of much more questionable im- 


port.” 
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The Ohio legislature has enacted, (Swan’s Stat. 845), « That in all 
cases where a seal is or may be required by law to be affixed to any 
instrument of writing, and the seal so required is not specific, a seal 
either of wax, wafer, or of ink, commonly called a scrawl seal, shall be 
alike valid and deemed sufficient.” . 

Blackstone says, (2 Com. 295), “A deed is a writing sealed and 
delivered by the parties. It is sometimes called a charter, carta, from 
its materials; but most usually, when applied to the transactions of 
private subjects, it is called a deed, in Latin factum, by way of emi- 
nence, because it is the most solemn and authentic act that a man can 
possibly perform, with relation to the disposal of his property; and 
therefore a man shall always be estopped by his own deed, or not per- 
mitted to aver or prove any thing in contradiction to what he has 
once so solemnly and deliberately avowed.” 

Again, (2 Com. 305), “ The method of the Saxons was, for such as 
could write, to subscribe their names, and, whether they could write 
or not, to affix the sign of the cross; which custom our illiterate vulgar 
do, for the most part, to this day keep up, by signing a cross for their 
mark, when unable to write their names. In like manner, and for the 
same insurmountable reason, the Normans, a brave but illiterate 
nation, at their first settlement in France, used the practice of sealing 
only, without writing their names; which custom continued when 
learning made its way among them, though the reason for doing it had 
ceased. At the conquest the Norman lords brought over into this 
kingdom their own fashions; and introduced waxen seals only, instead 
of the English method of writing their names, and signing with the 
sign of the cross. And in the reign of Edward I. every freeman, and 
even such of the more substantial villeins as were fit to be put upon 
juries, had their distinct, particular seals.” * ° ad “ This 
neglect of signing, and resting only upon .the authenticity of seals, 
remained very long among us; for it was held in all our books, that 
sealing alone was sufficient to authenticate a deed: and so the com- 
mon form of attesting deeds—“sealed and delivered”—continues to 
this day; notwithstanding the statute of frauds (29 Car. 2, c. 3) re- 
vives the Saxon custom, and expressly directs the signing, in all grants 
of lands, and many other species of deeds; in which therefore signing 
seems to be now as necessary as sealing, though it hath been some 
times held that the one includes the other.” 

I have made the foregoing quotations almost at random, for the 
purpose of showing how seals came to be introduced into the law of 
contracts and conveyances; and upon what grounds their supposed 
utility rests. Itis admitted by Chancellor Kent, in the extract before 
quoted, that the substitution of a legalized scrawl, in ‘ene of a seal, 
“in effect” does away the distinction between sealed and unsealed 
writings. And certainly the addition of a scrawl, made in an instant, 
cannot evince either deliberation or solemnity; yet the presumption of 
deliberation and solemnity is the pretext for all the distinctions taken 
between sealed and unsealed writings. But even in Ohio, where 
we have abolished the substance of seals, we still recognize all the 
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technicalities; and the most important pecuniary interests of our citi- 
zens are made to depend upon the presence or absence of a scrawl. 
This is the hinge on which turns the form of action, the character of 
the pleadings, the kind of evidence required, and ultimately the title 
or right in dispute. 

I assume this broad ground, that the three actions ex contractu, As- 
sumpsit, Debt, and Covenant, might, by abolishing the form of sealing, 
be consolidated into one general action of contract, call it by what 
name you please; and that thus the volumes of learning connected 
with the distinctions between these actions, might be dispensed with 
altogether, without in the least impairing the certainty or utility of 
the law. I think that any man acquainted with the subject, will, 
upon reflection agree with me, that a statute might be so worded, 
and that without going very much into detail, as to annihilate every 
rule, exception, and distinction, which have been engrafted on the 
doctrine of seals—and what a reformation would that be in our law! 
None but a lawyer can form an idea of the simplification which would 
be effected by this one act. 

I have never doubted the expediency of requiring real estate to be 
transferred with more formality than personal. Nor would I meddle 
with the provisions on this subject, so as to affect the principle. Let 
conveyances still be signed in the presence of two witnesses, and 
acknowledged before an officer. Let the wife be separately exa- 
mined, and the instrument be recorded. Here will be just as much 
safety against fraud as there is now. It is utter nonsense to say, that 
the presence of a scrawl when the party signs (for it is seldom made 
by the party himself), is any preservative against imposition, It is 
the attestation, acknowledgment, and separate examination of the 
wife, which constitute the safeguards against fraud and imposition in 
the conveyance of land. ¢ The seal is now a naked and insignificant 
formality. It expresses nothing, means nothing, proves nothing. Yet 
as the law stands, it is allowed to involve the most important conse- 
quences. 

No longer ago than 1815, the question was solemnly argued before 
the Supreme Court of the State of New-York, (12 Johns. 73), whether 
a freehold could be conveyed without a seal. In that case, a patent 
for land had been given to John Day in 1791. During the next 
year, John Day, for the consideration of ten pounds, sold the land 
named in this patent to Prescott. The writing was endorsed on the 
back of the patent; the language used was ample and explicit to con- 
vey the fee; and the instrument was signed by Day in the presenée of 
two witnesses. But, there was no seal; this talismanic charm was 
wanting; and, therefore, after solemn argument, it was decided, that 
the heirs of John Day should recover back the land, though it had 
been paid for and enjoyed for twenty years, under what had been 
honestly intended for a bona fide conveyance. A small bit of wax 
or wafer, would have turned the question the other way. 

It is said (Shep. Touch. 54), “If a man seal and deliver an empty 
piece of paper or parchment, albeit he do therewith give command, 
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that an obligation or other matter shall be written in it, and this be 
accordingly done, yet this is no good deed.” But it is abundantly 
settled, (Doug. 514; 5 Cranch, 142), that if a man write his name 
on a blank piece of paper, and hand it to another, to write a promis- 
sory note over the signature, such note is obligatory upon the maker, 
though he was not present when the writing was filled up, and never 
after assented to it. Now here all depends upon the presence or 
absence of a seal; and our own Court, (1 Ohio, 368), upon full argu- 
ment, have sanctioned the distinction. One Harness was indebted to 
Ayres in a sum not exactly ascertained. He therefore made his seal 
and wrote his name upon a blank paper, and authorised Ayres to 
write over it an obligation for the sum found to be due. The signing 
and sealing were done in the presence of a subscribing witness. The 
writing was filled up according to the direction, and this suit was 
brought upon it. But, sad to say, the scrawl was there; the writing 
was a specialty; and therefore it could not be written over a seal and 
signature in blank! Had Harness only omitted the scrawl, the legal 
obligation would have been perfect. A promissory note so made 
would always be upheld. But this same scrawl—which, upon the 
whole theory of seals, implies deliberation, reflection, considerate ac- 
quiescence, and therefore ought, still more than a mere signature, to 
estop the obligor—was the cause of his being unjustly released from 
this obligation. 
Such are some of the pitiful niceties upon which the right to pro- 
rty depends. Examples might be multiplied, for they cover the 
ooks; but one of the above cases would do as well as fifty, to illus- 
trate the importance attached to sealing, and the necessity which 
must frequently arise, of sacrificing property to scruples of empty form, 
so long as the doctrine of seals is allowed to stand. I shall, however, 
refer to another distinction. It is laid down, (1 Phil. Ev. 412), that 
“an acknowledgment of the obligor himself, admitting that he execu- 
ted a sealed instrument, and even an admission by the defendant in 
an answer to a bill filed against him for a discovery, will not dispense 
with the testimony of the subscribing witness.” This point is solemnly 
adjudicated in England and in New-York, (Doug. 216; 3 Johns. 470), 
and an unhackneyed man can hardly suppress his indignation, when 
he reads these cases. The generous mind of Lord Mansfield, while 
it bowed to the technical rule, was constrained to denounce its spirit. 
He commenced his decision by saying, “ To be sure this is a captious 
objection; but it is a technical rule, that the subscribing witness must 
be produced.” It is a technical rule, and nothing more. It has not 
the remotest similitude of reason to support it. The confession of the 
party, against his interest, is the best possible evidence, that he exe- 
cuted a deed. And what makes the absurdity of excluding such con- 
fession, as glaring as the sun at noonday, is the fact, that precisely the 
contrary doctrine is held in reference to instruments not under seal; 
and that too in New-York, by the same Court, (2 Johns. 451), which 
afterwards endorsed and sanctioned the English absurdity. A promis- 
sory note was offered in evidence to which there was a subscribing 
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witness, ‘To prove the execution, the plaintiff offered evidence, that 
the defendant had recently confessed it; which evidence was objected 
to, on the ground that the subscribing witness ought to have been 
produced. The Court overruled the objection. Judge Spencer gave 
the opinion, and his language and reasoning would equally embrace 
the case of specialties. I quote one or two passages. “ From these 
considerations, that we are unfettered by any positive adjudication 
anterior to the revolution, that the party’s own confession is the high- 
est evidence, and that you may contradict the subscribing witness, I 
think it results, that an instrument, though attested by a subscribing 
witness, may be proved by the confession of the party who gave it.” 
* , _ “The notion that the persons who attest an instru- 
ment, are agreed upon to be the only witnesses to prove it, is not con- 
formable to the truth of transactions of this kind, and, to speak with all 
possible delicacy, is an absurdity.” Such were the expressions of this 
Court in 1807. But the next year, that awful emblem of solemnity, 
a seal, was staring them in the face. There it stood in grim majesty 
on the bond, and the Court shrunk back from their former ground.— 
(3 Johns. 470.) The facts were precisely the same, excepting the 
presence of the seal, but it was Chancellor Kent, and not Judge Spen- 
cer, who pronounced the opinion. It had been urged, that the for- 
mer case decided this. But said Kent, “I do not consider it in that 
light. That case arose upon a promissory note, and this upon a deed. 
The rules of evidence may be more safely relaxed in one case than 
in the other.” It was then, the seal, the mysterious wax or wafer, 
which made the whole difference. The plaintiff in this case was non- 
suited, turned out of Court, because he produced no better proof of 
the execution of the bond, than the unextorted and deliberate confes- 
sion of the party himself. In the above cases, both instruments were 
obligations to pay money. The first was a promissory note, and the 
ne of enlightened common sense were allowed to operate.— 

he second was a bond, and the principles of common sense were set 
at nought. 

I must express myself strongly, or I shall do injustice to my convic- 
tions. I know that judges feel themselves bound by the force of 
precedent, and for the most part this is well. But the rule is not uni- 
versal. All Courts claim the right to overrule prior decisions, upon 
good cause being shown. And surely here was a strong case. But 
there is a way to strike at the root of the evil, and that is by legisla- 
tion. If I could be in the humblest degree instrumental in disen- 
tangling the law of contracts from the endless subtleties in which it is 
now involved, by reason of the doctrines of seals, I should feel that I 
had rendered, both to the public and the profession, a service of which 
any man might well be proud. Who does not feel it to be high time 
that this magnificent department of jurisprudence, should be relieved 
from the imputations which now fairly rest upon it. There are pre- 
cious gems under all this rubbish of technicality, and I would have 
them brought into full view. The essence of a contract, I would nei- 
ther alter nor destroy. I would propose nothing which should impair 
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its obligations. It would be useless if I did, for the constitution has 
taken care of that. I would cling tenaciously to the statute of frauds, 
and still require every important class of contracts to be in writing, 
and signed by the party to be charged. I would uphold the distinc- 
tion between conveyances of land and other property, requiring 
greater formality in the former than in the latter. But I would have 
all distinctions relating to the remedy upon contracts abolished. I 
would have the same form of action upon every species of contract, 
by whatever name denominated. I am fully convinced that the dif- 
ferences between assumpsit, debt, and covenant, which are now recog- 
nized, have no other effect than to render the knowledge of the law 
tenfold more difficult of attainment than it would otherwise be, with- 
out aiding in the least degree towards the furtherance of justice.— 
Their whole tendency is to have cases decided on points of form. 
Take the whole vast number of reported decisions, in Great Britain 
and the United States, on the subject of contracts, and I solemnly be- 
lieve that a majority have gone off on questions of form. Now what 
I aim at, in these suggestions, is, so to modify the remedy upon con- 
tracts, by abolishing seals and all their consequences, as to attain the 
highest possible degree of certainty, that cases, when brought into 
litigation, will be decided on their merits. 

But to avoid a hasty conclusion, on so important a subject, let us 
see whether there be in fact, any thing in the nature of contracts, 
which requires that there should be such diversity in the remedies.— 
What then is a contract? Take the definition of Blackstone. (2 Com. 
442). “A contract is an agreement upon sufficient consideration to 
do or not to do a particular thing.” Now the presence or absence of 
a seal cannot change the nature of a contract as thus defined. There 
is always, in either case, a party who agrees to do or not to do some- 
thing, and a party with or for whom this agreement is made. With 
the consideration we have at present no concern. All contracts must 
have what the law regards as a sufficient consideration, whether sealed 
or not; the only distinction being as to the evidence required in proof 
of the consideration. As the law stands, if a man agrees under seal 
to do a thing, and fails, you must bring covenant for your damages.— 
If he agrees without seal to do the self same thing, and fails, you must 
bring asswmpsit. If he makes a sealed agreement to pay money, and 
fails, you must sue either in debt or covenant. If he makes an unsealed 
agreement in the same words, and fails, you must sue either in debé or 
assumpsit. ‘These distinctions I hold to be utterly arbitrary and unne- 
cessary. They make part of an immense artificial system, commencing 
at first in accident or ignorance, and growing more and morc com- 
plex from age to age down to the present moment, by reason of a 
propensity, always characteristic of the profession, to draw nice meta- 
physical distinctions, ‘The consequence is, in relation to actions ex 
contractu, that it requires volumes to point out what is peculiar to each 
of the three forms; and when you have pored over the subject ull 
your brain is nearly addled, you are frequently at a loss which action 
will be most advantageous under all the circumstances. But let us 
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suppose the law of contracts to be the same which it now is, in every i 
respect, except as to the forms of action, which have not yet been i 
agreed upon, and in this state of things let us imagine a committee to t 
be selected from the ablest men now living, to devise a remedy suited | 
to all breaches of contract. Can we for a moment believe, that they i 
would report for adoption any thing approaching the present compli- 
cated forms? Is it not more likely, that, with a disposition to general- 
ize and simplify, whenever the nature of the case would admit, they 
would report in favor of some one form of action, (which for conve- 4 
nience I will call an action of contract), which would apply equally to i 
every possible case of contract broken? This is precisely what I am 
now contending for. Nor would there be any danger to be appre- h, 
hended from such a reform. For as this new action would take the 4 
place of assumpsit, debt, and covenant, it would lie in all cases where 
either of these would lie before; and all the reported decisions which a 
did not turn on matters of mere form, but went to the merits of the i 
action, and which alone ought in reason to be authorities, would be i? 
just as much in force then, as they are now. h 
The simple abolishment of seals, would nearly, but not quite, pro- 
duce this entire change. It would annihilate at once the action of 
covenant, and leave debt and assumpsit in possession of the field.— 
Now every lawyer knows, that the distinction between these two ac- 
tions, has long since dwindled into a mere form. In a large majority 
of cases, either may be maintained indiscriminately, as the law now 
stands; and for the rest, it requires but the command of the legislature 
| ne either action in every respect as appropriate a remedy as the it 
other. 
And here I will say, what I should have said before, that in de- 
nouncing all the legal discriminations which depend upon the pres- 
ence or absence of a seal, as arbitrary and unnecessary, 1 am to be 
understood as confining my remarks entirely to private unofficial seals, 
such as in themselves contain nothing to designate the maker, but 
whose only object is to make that instrument a deed, which other- 
wise would not be a deed, but merely a written contract. 
To convince any unbiassed man, that the three actions of contract, . 
as they now stand, are separated by no great and fundamental prin- 
ciples, which would be confounded by a consolidation of actions as 
above proposed, it is sufficient to say that no general rules can be 
laid down, to instruct the student when either is the proper and pecu- 
liar action. The elementary books evince something like an attempt 
to do this, but to every rule proposed, there are about as many excep- 
tions as instances. The fact is, it is a matter altogether beyond the 
power of analysis and classification. All that the clearest headed 
writers can do, is to marshal their authorities, (it makes very little 
difference in what order), and leave it to the memory of the reader, 
to treasure up the multitude of particulars. I appeal to every student, 
to say whether he has not risen from the best digested treatises on 
these actions, with a confusion in his ideas very much resembling the 
descriptions of chaos. Now this could never be the case, if the grand 
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dividing lines existed in the nature of contracts; for then nothing 
would be easier than to lay down a set of rules, which would guide 
the inquirer unerringly to the wished for result. 

If, then, these three forms of action, are not limited and defined 
by natural boundaries, but depend upon distinctions purely artificial, 
adventitious, and accidental, we have a strong prima facie cause for 
demanding a reform. But then we are met by the oft repeated say- 
ing, that it is dangerous to disturb the land marks of the law. Asa 
general principle, I admit, that doctrines long settled, ought not to be 
overthrown, without very powerful reasons. But there certainly must 
be some exceptions, or else the law must be declared unimprovable. 
Now I imagine that there is no man so much a bigot to his profession, 
as to adopt this alternative. It must be, that doctrines which had 
their origin in an age of darkness, will some times fail to harmonize 
with the spirit of free institutions. And for these reasons it must be, 
that reform will often be necessary. Nor can I conceive of a case 
which more imperiously calls for reform, than the one I have made 
out. It is hardly possible to describe the saving of labor and expense 
which would be effected at once, by the introduction of this change 
throughout the union. 

This however is not the strongest argument by any means, _ By far 
the most salutary effect would be, to cause actions to be decided on 
their merits, and thereby disabuse the law of the charge of uncer- 
tainty, and of encouraging —- and chicanery. The suitor who 
is turned out of Court on a point of form, when he knows that he has 
right on his side, has good reason to consider himself oppressed, and 
to rail against that law, which he feels deserves no reverence. It is 
in vain to tell him, that law is the perfection of reason, the hoarded 
wisdom of a thousand years. He feels the contrary. His own expe 
rience induces him to believe, that it is a system of loops to hang 
doubts upon; a labyrinth, through which alone justice is to be ap- 
proached, but yet so intricate, so full of devious paths and cross ave- 
nues, that ten chances to one, he may never find his object, even with 
able counsel for his guide. No wonder if, with such impressions, he 
imbibes a contempt for the law and its ministers. 





Supreme Court of Ohio, Cincinnati, Hamilton county, 
April Term, 1844. 


[This Court, held by Judges Lanz and Woop, commenced its session on the 4th of 
April, which terminated by the limitation of the law, on the Ist of May. There were 
four hundred and fifty-eight cases on the trial docket. A very large proportion of 
them were litigated cases, as contradistinguished from mere collection cases, appealed 
for the sake of time, thus making the heaviest docket ever known in this county, and 
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rendering the prospect of clearing it utterly hopeless. Last year the judges did make 
an effort to try all the cases. They began at eight in the morning and sat till late at, 
night, often allowing no recess even for meals, one judge relieving the other, like cen- ) 
tinelson watch. But with all this, they failed to sweep the docket by at least one 
third. This year there was no such hope, and the high pressure practice was not 
adopted. It was evident to all that half the business could not be done. Indeed, 
while the present judiciary system continues, I have no expectation of ever seeing the 
docket of this Court completely swept. But tothe point. This Court has no reporter, ‘ 
unless some of the judges should do as Judge Wricur did, (thanks to him), report 4 
their own decisions. It is therefore my purpose to make known, through this journal, 
as many of the points decided, as I can obtain the means of doing. To enable me to I: 
do this, I have applied to the Court and Bar for all the aid they can render. I have 
the promise of several full reports. In the mean time, I give below a statement of 
such points as I heard the Court decide, in as brief a form as possible. I have sub- 
mitted it to the judges, and publish it with their sanction.}—Ep. 











Dodson v. Riddle et al—Attorney and Client.—A client has a right 
to dismiss an attorney, at any time, although he has paid no fees; and 
in such case the attorney has no lien upon the papers filed by him in 
Court, and cannot withdraw them. i 


Long v. List.—Common Carriers——Defendant was clerk of the 
steamboat Brownsville. Plaintiff’s agent requested him to take a 
package of money to Louisville. He consented to do so without re- 
ward. The money was counted, the letter sealed, properly addressed, 
and the amount of money noted on the outside. ‘The river being 
very low, the Brownsville exchanged freight and passengers with the 
Pekin, at the Warsaw bar. The captain of the Pekin promised to 
deliver the package as addressed. He did not readily find the man, 
and dropped it into the post-office. It never reached its destination. 
The Court, to whom it was submitted, without assigning any reasons, 
gave judgment for the defendant. 


Doe ex dem. Conclin v. Phillips —Jurisdiction—In ejectment, the 
question of want of jurisdiction, on the ground that the land involved 
in the case is not worth.one thousand dollars, may be raised after 
judgment at a previous term, the case being retained for valuation of 
improvements; and on motion to dismiss, the Court will hear evidence 
as to value. 


Vattier v. Johnston.—Dower—Retroactive law.—The act of January 
11th, 1843, in relation to dower, which gives to the widow one third | 
of the rents and profits accruing between the time of filing her peti- or 
tion and the time of assigning dower, though in terms embracing i 
then existing suits, is void so far as relates to such suits, and can only 
operate prospectively. 


Weizell, administrator of Beidenbucker v. The Cincinnati Savings 
Institution.— Foreign Administration.—Plaintiff’s intestate, residing in 
Tennessee, where he died, had deposited money with defendants.— 
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Administration was first granted in Tennessee, and afterwards in this 
county. Defendants promised to pay the deposit to the Tennessee 
administrator, without notice that one had been appointed here, and 
paid after notice. The latter brought this suit. Held, that he could 
not recover, because, by the law of Ohio, a foreign administrator has 
authority to collect debts here, and the liability attached at the time 
of making the promise. 


Butler v. The Steam Ferry Boat.—Construction of the Steamboat law. 
—This was a motion to dismiss for want of jurisdiction. The ques- 
tion was, whether a steam ferry boat, used only as a ferry boat, is 
within the description of “ steamboats and other watercrafis navigating,” 
&c. in the act of 1840, authorizing proceedings in rem. Held, that it 
was, and motion overruled. 


The State of Ohio v. Perkins-—Proof of property in Burglary.—The 
indictment p Hac burglary in the per ‘Martha josie. “She tes- 
tified, that she separated from her husband four years ago, had not 
seen him for more than a year, had heard six months before that he 
was dead, was conducting business for herself, and the stock in trade 
was of her own earning. On application for a writ of error, held, 
that this evidence tended to prove the allegation of property, and 
writ refused. 


Nichols v. The State of Ohio —Confessions of a Prisoner—The pris- 
oner was induced to confess a larceny, on the representation that it 
would be better for him, and might prevent a prosecution. Shortly 
after he repeated the confession before a magistrate without additional 
solicitation. ‘The Court below rejected the first, but received the 
second confession. Held, that both ought to have been rejected, be- 
cause the first representation led to the second confession, as much as 
to the first. Judgment reversed. 


Balser vy. Singer.—Deposition.—When a witness serves the notice 
to take his deposition, he may prove such service in the deposition 
itself; and if the distance be within twenty miles, a notice served at 
5, P. M. to take a deposition between 2 and 5, P. M. on the next 
day, is sufficient under our statute. 


Flinn vy. Elliot's Administrator —Covenant—Statute of Limitations.— 
Where a mortgage contains the ordinary condition of defeasance upon 
payment of a sum certain, and there is no other evidence of indebt- 
edness, covenant will lie upon the mortgage; and when a demurrer 
to the declaration has been overruled, leave will not be given to plead 
the statute of limitations, this not being a plea to be favored. 


McAlpin v. Graham.—Scire Facias—A writ of scire facias, which 
contains all the allegations essential to a recovery, supersedes the 
necessity of a declaration; but where the allegation is, that it is 
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represented by the plaintiff’s attorney, that the defendant ought to 
be made a party to a judgment, the writ is defective as a declara- 
tion, and a judgment would be erroneous. 


Gilman v. Speaker.—Married Woman.—A wife agreed with her 
husband to unite with him in a conveyance of her lands, provided one 
half of the purchase money should be paid to her to dispose of as she 
pleased. This one half was invested by her, through a friend, in 
other land, and the deed taken to her husband. There was no proof, 
that this was, or was not according to her own directions. Held, that 
her heirs could not recover. 


Drake’s Executor v. Brackett—Chancery Practice—Where a. bill of 
foreclosure sets forth some notes as past due, and others as running to 
maturity, a decree may be taken for all the notes due at the time of 
the decree, without a supplemental bill. 


Bayley v. Pearman et al.—Appeal—Chancery.—Sundry persons re- 
covered judgments against Moore, before a justice of the peace.— 
Pearman became his security for stay of execution. Moore removed 
to Missouri, leaving no property here, but not insolvent. Before the 
stay expired, Pearman filed his bill in chancery to subject a note, 
given by Miller & Lee to Moore, not negotiable, to the satisfaction 
of these judgments, Before this bill was filed, Bayley had purchased 
this note for a valuable consideration, and obtaining leave to defend, 
filed his answer and cross bill. Before decree in the Superior Court 
the note matured, and Miller & Lee deposited the amount in bank to 
abide the decree. The Superior Court decreed in favor of Pearman 
and the judgment creditors, and the money was drawn from the bank 
at once and distributed among them. Bayley appealed to the Su- 
preme Court and obtained a decree reversing the one below. This 
was sent back for execution. But as the money had been distributed, 
Bayley filed a bili to carry this last decree into effect, making the 
judgment creditors parties. They answered, that they had received 
the money when offered to them under the decree; and knew nothing 
else of the conflicting claims. The Superior Court decreed that they 
should refund. They appealed, and the Supreme Court decreed that 
they should refund with interest and costs. 


Rice v. Buchanan.—Abbreviation.—It is not error to abbreviate thus 
in a declaration—* damages one thous. dollars”—though the practice 
is not to be commended. 


herty ve The State-—Misconduct of Jurors——In a criminal case, 

after the jury had retired under charge of an officer, the fact that one 

juror separated from the rest, and went to a coffeehouse, and drank 

— liquor, without leave, but not to excess, is not of itself suf- 

cient ground for setting aside the verdict; though it is an impropriety 

for which the juror ought to be punished. Judgment of the Common 
Pleas affirmed. [See ante, 271.] 
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Kemper vy. Cincinnati, Columbus and Wooster Turnpike Company.— 
Occupying claimant law——Where a corporation, misconstruing its 
charter, takes land not authorized, and erects a toll-house thereon, 
and is ejected, it may claim the benefit of the occupying claimant 
law. 


Armstrong v- Wade.—Chancery Practice—Where the senior mort- 
gagee files his bill to foreclose, and obtains satisfaction without a sale, 
a junior mortgagee, who has filed an answer, cannot have a decree of 
foreclosure, without a cross bill. 


Harbeson v. Gano.—Chancery Practice—Complainant may dismiss 
his bill as to some of the defendants, who have not been served, with- 
out consent of other defendants who have not answered. 


Martin v. Kepner and Wolf-—Parol surrender of Lease.—Plaintiff 
made a lease to defendants for five years, which was duly executed 
and recorded. After about two years he told defendants the house 
must soon be taken down, as the City was about to widen the street. 
They said they would move out as soon as they could, and did move 
in a week or two, perhaps notifying plaintiff. The house was not 
taken down for more than a year after. Plaintiff took possession, 
leased again for a less rent, and notified defendants that he should 
hold them for the difference. This action was brought for such dif- 
ference. ‘The Court charged the jury, that a parol surrender of a 
lease, if accepted and executed, was good; but a mere promise to sur- 
render at a convenient time, was not a surrender; and if defendants 
left the premises without the consent of plaintiff, he might lease to 
another and charge them with the difference. Verdict for defendants. 


Whalon’s Administrator v. Glenn.—Practice—Recognizance for stay 
of Execution.—Held, that bail may be put in for stay of execution on 
a judgment before a justice of the peace, after the ten days have ex- 
pired, with the consent of plaintiff; and that debt will lie on the re- 
cognizance, the statutory proceeding by scire facias being merely 
cumulative. 


Strader v. Lloyd.—Bankruptcy—Where defendant pleads a dis- 
charge in bankruptcy, such plea is proved by the certificate only, 
without an exemplification of the record. 


Valentine v. Whitton—Bastardy.—Where the plea is, that the par- 
ties compromised before a magistrate, and the entry on his docket 
only shows that they compromised to the satisfaction of the complain- 
ant; without stating that the defendant paid her any thing for the 
support of the child, or gave any security to indemnify the township, 
the defence is not made out. 


Lyon v. Randall.—Scire facias against special Bail.—It is error to 
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render a judgment by default against bail, when there were not fif- 
teen days between the service and return of the writ of scire facias, 
although this period had elapsed before the actual entry of judgment 
on the journal. 
. 
Atkins v. Cone.—Chancery Practice——Where a single woman mar- 
ries after commencing a suit in chancery, the suit will abate unless 
husband and wife file a bill of revivor and supplement. 


Stall v. Glascoe and Harrison.—Partnership—Award.—Although one 
partner, as such, has no authority to submit a controversy to arbitra- 
tion, yet where suit is brought against a partnership, and one only ap- 
pears and defends, and an order is entered, by agreement, to refer 
the claim to arbitration, the other partner, who is in default, cannot 
object to the award on the ground of his not having assented to the 
submission. mm 


White v. Perrine.-—Evidence—Transcript of Justice of the Peace-—In 
an action against a constable for a false return, the transcript of a 
justice of the peace is evidence of the writ and return, without pro- 
ducing the original. 


Golden’s Administrator v. McConnell.—Evidence—Surety,— W here 
the title of a case on the docket of a justice of the peace is against 
one as principal and another as bail, this may be treated in the Court 
above as mere description, and the true position of the parties may be 
shown by parol. 


Mitchell v. Chase and Ball.—Attachment—Priorityx—W here a claim 
is assigned bona fide in New-York, before such claim is attached here, 
though notice of such assignment had not reached here at the time of 
the attachment, the assignee has the preference. 


Leathers v. Cockerell— Cause for continuance-—When a cause is 
called for trial, and the witnesses for defendant, having been regu- 
larly served with subpoenas, are not in Court, the defendant may 
have the cause continued at his costs; and on motion of plaintiff such 
witnesses will be attached. The Court further intimated, that plain- 
tiff might also have his action against them. 


Ibbotson and Brothers v. I. D. Wheeler and Co.—Action on a lost note. 
—Plaintiffs had negotiated the note of defendants to an English bank- 
er, who transmitted the same to his agent in New-York for collection. 
The agent deposited it in bank. It was protested, taken up by the 
agent, and by him lost. Held, that plaintiffs’ right to sue at law, 
which they parted with when they indorsed the note, could only be 
restored by having the note returned, or showing a present title.— 
Judgment of non-suit. 
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Easton v. Perry.—Compromise by parties after assignment of the judg- 
ment.—Perry recovered judgment in the Court below, in replevin, and 
assigned it in trust to secure attorney’s fees and other claims. Easton 
appealed. Pending the appeal the parties compromised without the 
knowledge or consent of those for whose benefit the judgment was 
assigned. Held, that they had a right so to do. 


Vattier’s Administrator v. Findlay’s Executors——Covenants in a defec- 
tive deed Where an instrument intended for a deed has only one 
witness, the statute requiring two, though such instrument is not valid 
_as a deed, a personal covenant contained therein is as binding on the 
obligor, as if the deed had all the legal requisites. 


Reeder v. Metcalf.—Judgment Lien.—A pre-existing equity has the 
preference over a subsequent judgment lien; and the consideration 
of a deed creating such equity may be explained by parol. 


Davenport v. Dana.—Assignment in Trust.—Where a person em- 
barrassed, though perhaps not insolvent, makes an assignment of all 
his effects for the benefit of all his creditors pro rata; but the assignees 
never take possession, allowing the assignee to act as if no assignment 
had been made, a court of chancery will set aside such assignment; 
and if the assets have been misapplied, will hold the assignees ac- 


countable. 


Leisure v. The State of Ohio.—Variance.—Where an indictment for 
counterfeiting described the note as Letter 4, and the note produced 
was Aa, the variance was held not to be material: and where the in- 
tent alledged was to defraud the principal, and the proof was, that 
the note was passed to his agent, it was held, that this also was not 


material. 


Allen v. Brown.—Morigage-—Where a mortgagee, having the first 
lien, purchases the property at sheriff’s sale on a subsequent judgment, 
he may, on application to a court of chancery, have the purchase 
money appropriated to pay off his mortgage, next after costs. 


Hill v. Calloway.—Giving time to Principal—An agreement to give 
time to the principal, so as to discharge the surety, must be upon such 
a consideration as to make it binding in law. And an agreement to 
pay interest above the legal rate, though a note be given, is not such 


a consideration. 
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United States District Court, Boston, April 8, 1844. 


Unrrep Srates v. Kimpat. 
{From the Boston Post and Times.] 


Construction of the Post-Office Laws in relation to carrying leters by private hand 
over post routes. 


Tis was a proceeding against the defendant for conveying or causing 
to be conveyed, over a post route, for hire, a letter to William Smith, 
Esq. from Boston to New-York, on the 2lst of February. The said 
‘William Smith, Esq.’ is a man of straw, made up for the purposes of 
the suit. The information against the respondent contains six counts, 
alledging the offence of carrying the-letter to the said Smith in so 
many different ways. 

Franxuw Dexter, Esq. District Attorney, in opening the case for 
the prosecution, read the several provisions from acts of Congress 
which he considered applicable; such as the 3d section, act of March 
3d, 1823, making the navigable waters within the United States post 
routes; 2d section act of July 7, 1838, making every railroad a post 


route; section 19, ch. 275, act March 13th, 1825, prohibiting the car-. 


rying of letters out of the mail in any vehicle, and making the owner 
of the vehicle liable, on any post road, or road parallel thereto; and 
section 24th, same statute, extending the penalty to any person who 
shall procure the owner of such vehicle to carry a letter out of the 
mail, or aid him to do so, &c. and also section 3d, ch. 218, act of 1827, 
prohibiting the establishing a private horse or foot post on any post 
road, or on any road parallel thereto. In reference to the act of 
1825, Mr. Dexter suggested that it was not necessary that the owner 
of the vehicle should know that the letters were conveyed on it, to 
make him liable. The mere fact that a letter was so carried in his 
vehicle, with or without his privity, rendered him answerable. 

Having stated the law on his side, Mr. Dexter next put in the writ- 
ten admission of the respondent, that on the 21st of February he ad- 
vertised in the newspapers to carry letters from Boston to New-York, 
via Providence and Stonington, for six and a quarter cents each; that 
he kept an office in State street, Boston, for the purpose; that he sent 
the said letter to the said Smith, by a person who went to New-York 
by the Stonington route, which he admitted to be a post route; that 
the said person was not paid for carrying the said letter; that he was 
not in any way connected with the rail roads, or post office depart- 
ment; that this messenger was not informed this letter was paid for, 
unless the stamp of the respondent on said letter was information that 
the letter had been paid for. 

R. Fiercuer and A. H. Fiske, Esqs. appeared for the respondent, 
and the latter gentleman opened the defence. The principal grounds 
relied on by him were as follows: 
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That the prohibitory laws of Congress on the subject are unconsti- 
tutional. In article 1, section 8, of the Constitution, power is given 
to Congress “to establish post offices and post roads” simply; it con- 
tains no prohibition, or clause giving to Congress any exclusive regu- 
lation of post roads, By the articles of confederation, the continental 
Congress had the “ sole and exclusive right to establish post offices and 
post roads”—and if the framers of the Constitution had intended to 
continue this exclusive right in Congress, they would have continued 
to use the Janguage by which that right was established in the Arti- 
cles of Confederation which they had before them. 

The carrying of letters by private enterprise did not impede, ob- 
struct, or prevent the government from exercising the business of mail 
carrier, unless it did so by reducing the revenue of a department es- 
tablished for that purpose. But the Constitution had not provided, 
that the department should be a source of revenue, or that it should 
support itself from its income for carrying letters, &c. It would be 
otherwise if the Constitution had given to Congress the power to 
‘+ regulate” post offices, &c. as it has given it the power to “ regulate” 
commerce, &c. Nor did the Constitution make it imperative on Con- 
gress to establish post offices and post roads. It only allowed the 
Government to engage in the business in common with the States, or 
individuals. 

This is the substance of the constitutional argument; but supposing 
the legislation of Congress to be constitutional, Mr. Fiske contended, 
that the facts admitted did not render the respondent liable. First, 
he had carried no letter himself; second, the owners of the rail roads 
did not know that they were carrying any letters out of the mail; and 
in all penal cases the accused cannot be charged unless he does the 
penal act knowingly. Then, if the unconscious carrier cannot be 
guilty, the accessory to his carrying the letter cannot be reached. 

Finally, rail roads are neither horse nor foot roads. They were 
means of communication which were not in existence when the law 
was passed, and that law cannot be enlarged so as to embrace what 
had never been dreamed of at the time of its enactment. It was 
plainly a casus omissus; and there was no remedy for the Government 
but to pass new laws on the subject. 





Spracus, J. The first question is, would the owners of the car be 
liable to the penalty? The case is not that of a passenger carrying 
a letter; and the proposition contended for necessarily goes to the ex- 
tent, that if a passenger in a rail road car can take a letter, either as 
an act of kindness, or for hire, and carry the same concealed about 
his person or in his baggage, and without the consent or knowledge 
of the owner of the vehicle, such owner is subject to a penalty. 

He is a common carrier, and as such compellable to take passen- 

ers and their baggage. The law has made no provision requiring 
them to make known to the owner the fact of their taking letters, and 
if he made a condition that their persons and property should be 
searched, it would be so onerous and vexatious, and so inconsistent 
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with the genius of our Government, and the feelings of the people, 
that it could not be practically enforced. 

Here was perfect innocence of intention, and not even a neglect of 
duty. The infliction of penalties under such circumstances would not 
be consonant to the general principles of jurisprudence or natural 
equity, and it is not to be supposed that the legislature intended to do 
so unless such purpose be clearly expressed. I do not think it is so by 
this statute. The 19th section prohibits the doing of a certain act. 
This implies an actor. The vehicle is but the instrument. The ac- 
tor is the owner and he is forbidden to convey letters. This, I think, 
means the conveying of letters as such, and not the conveyance of 
passengers who may have a letter concealed. This construction was 
adopted by the learned judge of the United States for the Southern 
District of New-York, in the Case of the United States v. Adams et al. 

The second proposition contended for is; that the department may 
be liable under the 24th section, although the owners of the vehicle 
are not liable. 

The section provides that every person “ who shall procure and 
advise, or assist, in the doing or perpetration of any of the acts or 
crimes by this act forbidden, shall be subject to the same penalties 
and punishments as the persons are subject to who shall actually do 
or perpetrate any of the said acts or crimes.” 

This section, standing by itself, is wholly inoperative. It refers to 
and rests upon other provisions forbidding certain acts or crimes. In 
the case before us it must be coupled with the 19th section, and then 
two actors are contemplated, one who does the forbidden act, and 
another who procures or assists the doing thereof, and the latter is 
to be subject to the same penalty as the person is subject to * who 
shall actually do the act,” and to no other. Now if there be no per- 
son who has done the forbidden act—no one subject to a penalty 
therefor, how can another be subject to the same penalty for having 

rocured or assisted the doing thereof? 

The fourth and fifth counts are founded on the third section of the 
statute of 1827, which enacts that no person shall set up any foot or 
horse post for the conveyance of letters or packets upon any post road. 

The fifth count applies only to the distance between Court street 
and the depot at the Providence rail road, which does not appear to 
be a post road. 

The sixth count applies to the rail road, over which, being a post 
road, it is admitted that the defendant did set up a post for the con- 
veyance of letters. But was it a foot post, as alledged in the infor- 
mation? The conveyance was by rail road cars, and that that is not 
a foot post, according to the usual and ordinary acceptation of lan- 
guage, is manifest. 

But it is urged, that it is within the mischief that is designed to be 
suppressed; and there can be no doubt that the Legislature intended 
to prevent the setting up of any and all posts by individuals; and that 
this must be deemed to come within the description, and may more 
properly be called a foot than a horse post. 
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Since the passing of the post office laws new modes of conveyance 
have been established, and a condition of things arisen not then 
known or contemplated. And the question is whether new acts, in 
contravention of the general spirit and policy of the laws, can be 
brought within any of its prohibitions and subjected to a specific 
penalty. 

However willing the Court might be to attain that end, it cannot 
strain or force the language used beyond its fair and usual meaning. 
We are not authorized upon our notion of the general policy and 
purpose of the statute to inflict penalties which the terms thereof, 
according to their ordinary acceptation, do not create. 

We cannot doubt that the mischief of regularly conveying letters 
by railroad is quite as great, as the carrying them by a man on foot or 
by horses, 

But is the Court therefore authorized to say that a person traveling 
in a railroad car is a man traveling on foot, or that a train of railroad 
cars, moved by a steam engine, may constitute a foot post? There 
are several cases which have been decided in the Courts of the United 
States, in which it would seem that the terms used in revenue and 
other acts might more easily have been brought to create liabilities 
and forfeiture, in furtherance of the evident purposes and _ policy of 
the statute, than in the present case—and yet the Court declined giv- 
ing them such extended construction. 

I shall instruct the jury as follows:— 

Ist. That a passenger in a railroad car or steamboat, passing over 
a post road, or route, carrying a letter, without the knowledge or 
consent of the owner of the car or steamboat, or any of his agents or 
servants, such owner is not liable to the penalty provided by the 19th 
section of the act of 1825. 

2d. That such knowledge or assent is not to be presumed from the 
facts admitted in the case. 

3d. That the person who sends such letter by such passenger is not 
liable to the penalty provided by the 24th section of said act, unless 
the owner of the car or steamboat is liable to the penalty provided 
by the 19th section of said act. 

4th. That the setting up a post by railroad car or steamboat, is not 
setting up a foot post within the meaning of the 3d section of the 
statute of 1827. 

After Judge Sprague had closed, a pro forma verdict was made up 
for the defendant and handed to the jury, who immediately signed it 
and returned it to the Court. 








Jurisdiction over the Indian Territory. 


Jurisdiction over the Indian Territory—Conflict of Opinion—Uncertainty 
of the Law. 


[By the Eprror.] 


In the 6th number of this Journal, (ante page 245) I published the 
opinion of Judge We.tis of the District Court of Missouri, to the 
effect that robbery committed in the Indian country, could not be 
punished capitally, but only as a larceny. In consequence of this 
charge, some of the persons engaged in the Chavis robbery were in- 
dicted and punished as for a simple larceny. Mr. Justice Carron of 
the Supreme Court had previously delivered a charge to the effect 
that these persons might be punished capitally for the robbery alone. 
If the matter ended here, the result would be not a little surprising. 
But I take the following statement from the National Intelligencer, 
from which it appears that the Circuit Court of Arkansas have boldly 
cut the gordian knot, by holding that the federal courts have no 
jurisdiction at all over crimes committed in the Indian Territory. 

“ At asession of the Circuit Court of the United States for the district 
of Arkansas, which was commenced at Little Rock on the 8th inst.— 
the Hon. Perer V. Danien, one of the Justices of the Supreme 
Court, and Hon. B. Jonnson, District Judge of Arkansas, on the 
Bench—among the first cases presented was one of some importance 
to the people of that region, involving the question of jurisdiction by 
the Court over crimes committed by Indians, in the Indian territory — 
west of the State, upon citizens of the United States and against 
which jurisdiction the Court felt it to be its duty to decide. The case 
which elicited this decision was that of Alberti, an Indian, who was 
arraigned on an indictment for the murder of a white man within the 
Indian country, and without the limits of the State.and the district of 
Arkansas. The question of jurisdiction, on the suggestion of the 
Court, having been fully argued, the Court came to the conclusion 
‘that no power exists by law in the Circuit Court of the district of 
Arkansas which does not appertain to other circuit courts of the 
Union; that the power and jurisdiction now claimed for the Court is 
a peculiar and extraordinary power, and does not belong to it regu- 
larly by its Constitution, nor has been bestowed upon it by any special 
legislation; and, therefore cannot be legally and properly exercised, 
and the Court cannot take cognizance of the prisoner’s case.’ In 
consequence of this decision the District Attorney of the United 
States entered a nolle prosequi in each of about twenty-five criminal 
cases, in some of which the defendants, being in custody, were re- 
leased from prison. Judge Jounson, the District Judge, stated that, 
although he had previously maintained the jurisdiction of the Court in 
such cases, he had, upon reflection, become entirely satisfied’ of his 
error, and that he concurred entirely with Judge Danrex in his opinion. 
The Arkansas Times says, that there is now an obvious necessity of 
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the passage of a law by Congress, as soon as possible, which may give 
the Court that jurisdiction which was heretofore sought to be conferred 
upon it.” 

PP. S. Since writing the above, a St. Louis correspondent informs 
me as follows: “ The United States Circuit Court has been in session 
here about four weeks engaged in the trial of the murderers and 
robbers of Chavis, the Santa Fé trader. Four have been convicted 
of murder, and three of them sentenced to be hung on the 14th of 
June. Three others have been convicted of larceny, being the only 
offence of which they could be convicted under the United States 
laws in reference to the Indian country, though the act was highway 


robbery.” 





Supreme Court of Ohio, Hamilton County, April Term, 1844, before 
Lane, C. J., and Wood, J. 


Rosert Furron v. Joun Bares, AND OTHERS. 
[Reported by Cuar.es Fox.’ 


This was an action of assumpsit, brought by the plaintiff as holder 
of bank notes issued by the Bank of West Union, by the name of 
The President, Directors and Co. of the Bank of West Union, paya- 
ble to bearer. The notes were dated from 1837 to January, 1840, 
and were proved to have been issued under the orders of the Board 
of Directors of the Bank. The West Union Bank was chartered in 
1816. By an act of the Legislature, passed 6th January, 1827, the 
charter of the Bank was so amended as to substitute a Board of five 
Directors instead of thirteen, as required by the original act, and con- 
tained this proviso: “Provided, that the said Bank shall not hereafter 
issue any bank note or notes, intended as a circulating medium; and 
that said Company shall not transact any other business, than such as 
is necessary to close and finally settle its concerns.” Under this last 
amendment the Bank proceeded to wind up its business, and having 
nearly settled its affairs, the stockholders concluded to resuscitate the 
Bank; and accordingly, in 1836, the old commissioners advertised the 
sale of $100,000 of new stock in the Bank, and after advertising for 
subscribers for ten or twelve months, the defendants subscribed for 
sundry shares. It was also shown that the defendants sold out all 
their stock in the Bank on the 3lst of August, 1840. It was also 
shown that the Bank paid a regular tax on its dividends, under the 
law taxing Banks, from the 1837 to 1841, and was regularly examin- 
ed and its affairs reported on by the Bank Commissioners, in the same 
manner as other banking institutions. 

Under the above state of facts it was claimed, by the plaintiff, that 
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the defendants were personally liable as members of an illegal banking 
association, inasmuch as the amendatory law took away the authority 
of the Bank to issue notes for circulation. 

The defendants moved the Court to overrule the testimony, and 
order a nonsuit, under the statute for the following reasons: 

Ist. Because the notes were issued by the Bank in its corporate 
capacity, and therefore were valid and obligatory against the Bank. 

2d. That even admitting that the amendment, by a fair construc- 
tion, prohibited the Bank from issuing notes, would only amount to 
cause for forfeiting its charter; and whether the charter had been vio- 
lated or not, could only be ascertained by a proceeding under the 
quo warranto act, and could not be inquired of in the present form 
of action. 

3rd. If the plaintiff could inquire in this form of action into the 
legality of the issue, and succeed in establishing the illegality of the 
notes, then the notes being issued contrary to the positive provisions 
of a statute declaring such notes should not be issued, no recovery 
could be had in a Court of law on such illegal issues. 

The Court ordered the testimony to be overruled, and reserved 
all the questions arising in the case for decision at the Court in Bank. 

W. M. Corry and W. McCarry for Plaintiffs. Cuas. Fox, 
and Wrient, Corrin & Miner for Defendants. 


[further Report by Wm. M. Corry.]} 


This was an action of assumpsit to recover the amount of certain 
notes issued by an unauthorised Company, in the name of the Bank of 
West Union. After the close of the plaintiff’s testimony, defendants’ 
counsel moved for a non suit. The Court intimated that it presented 
questions proper to be reserved for the Court in Bank; but proposed 
to nonsuit the Plaintiff, and reserve the case. 

W. M. Corry and W. M: McCarry, for the Plaintiff, objected 
to the non suit, and claimed that correct practice required a verdict 
for the Plaintiff, subject to the opinion ofall the Judges in Bank, upon 
his right to recover. They admitted that this Court have laid down 
the rule to be, that if they were clearly of opinion that the Plaintiff’s 
case has failed altogether, they should non suit him; but insisted that 
wherever the Court have any doubts as to the Plaintiff’s right of 
action, the jury should be directed to give him a verdict, if the facts 
will justify it, subject to the subsequent opinion of the Court. That the 
present was such a doubtful case seemed to be shewn by its reserva- 
tion to Bank. If then the jury find that the Plaintiff has not. made 
out his case on the facts, they will render a verdict for the Defendant, 
and there will be no question for the Court in Bank. If they find for 
the Plaintiff on the facts, and the Court in Bank decide the law in 
his favor, then nothing remains but to enter judgment on the ‘verdict. 
But if the Plaintiff were non suited, and the Court in Bank were in 
his favor, the case must be sent to another jury, and the witnesses 
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re-examined. This would be attended with unnecessary delay, ex- 
pense, and trouble, and at the best was an idle repetition of all the 
forms of trial. Should the second jury decide that the facts were 
against the Plaintiff, it would be worse than idle. In the most favor- 
able view, a non suit, under the circumstances, would put the Court 
in Bank in the dilemma of deciding points of law upon a hypothetical 
state of the case; and afterwards sending the hypothesis back to a jury 
to ascertain whether it were true or not. It was also submitted, that 
no precedent could be given for such a non suit. 

C. Fox and C. D. Corrin, contra, contended that the Plaintiff had 
not made out a case; and that such non suits were quite common, and 
the best mode of getting the case fairly before the Court in Bank. 

The Court non suited the Plaintiff and reserved the case for the 


Court in Bank. 





Ohio Legislation—Summary of the enactments of general interest at the 
session of 1843-4, comprised in the 42d volume of the Statutes. 


[In the following summary I have made no note of the acts fixing the time of hold- 
ing the courts, extending bank charters, apportioning representation, further providing 
for the inspection of salt, and regulating the militia. The law last mentioned is said, 
by competent judges, tobe a very judicious one. Some of its more important features 
are—the dispensing with trainings of the rank and file except in volunteer companies— 
the enrolment of all able bodied white male inhabitants between the agesof twenty- 
one and forty-five, except those legally exempted—and the option given to every per- 
son enrolled, either to join a volunteer company, or a fire company, or pay a fine of 50 
cents per year, or perform two days extra labor on the roads. But among the laws of 
special interest to the profession, of which an abstract is given hereafter, I would par. 
ticularly mention that in relation to practice. I know not who drew it, but he deserves 
the thanks of all the friends of legal reform. I hope itis but the beginning of an 
unending war against mere technicality. I would also call the attention of merchants 
and carriers to the law preventing and punishing frauds in their business. On the 
whole, the legislature has done much good. There is but one law which meets my 
unqualified disapproval, and that is the Jaw reducing the compensation of public 
functionaries, which were already small enough. On one branch of this law I have 
given my opinion in another place. I have thrown the following summary into alpha- 
betical order, for the convenience of reference.—Ep.] 


Attorneys’ Fees. Heretofore the law made no provision for compen- 
sating counsel assigned by the Court to defend indigent criminals, 
Now this is left to the County Commissioners. By another act docket 
fees are abolished. 


Bank Commissioners. 'The Board is reduced from three to one. 


Canada Thistle. A curious law, to prevent the spread of this thistle, 
requires every person to cut down every such thistle growing upon his 
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land and on the highway adjoining, before it goes to seed, under a penal- 
ty of ten dollars. In case of neglect, any other person may do it with- 
out becoming a trespasser. The penalty for knowingly selling any 
grass or other seed, in which there is seed of this thistle, is twenty 
dollars. 


Certiorari to Justices. The bond is to cover any judgment in the 
Court above, whether an affirmance or reversal of judgment below. 
Before it only covered the latter. 


Commissioners of Deeds. At length, to the great convenience of 
the public, authority is conferred on the Governor to appoint com- 
missioners in other states to take acknowledgments and administer 
oaths. 


Compensation of Public Functionaries. ‘The following is a summary 
of the celebrated retrenchment law. -Members and officers of the 
Legislature, two dollars per day. Governor, one thousand dollars per 
year. Secretary of State, five hundred dollars. Auditor and Trea- 
surer, seven hundred and thirty dollars each. Auditor’s chief Clerk, 
six hundred dollars. Other clerks in State Offices, three hundred 
dollars. Judges of the Supreme Court, one thousand dollars. _Presi- 
dent Judges of the Common Pleas, seven hundred and thirty. Board 
of Public Works, seven hundred and thirty each. Their chief Clerk, 
five hundred dollars. Commissioners of Canal Fund, six hundred and 
sixty-six dollars. Their Secretary, four hundred dollars. Canal Col- 
lectors and Inspectors, two-thirds their present allowance. Resident 
Engineers, six hundred and sixty-six dollars. Assistant ert 

four hundred and twenty-six dollars. Superintendent of National 
Road, seven hundred and thirty dollars. Warden of the Penitentiary, 
eight hundred dollars. Guards, twenty-five dollars per month. Su- 
perintendent of Asylum for the Blind, seven hundred dollars. Super- 
intendent of Asylum for the Deaf and Dumb, six hundred dollars. 
Superintendert of the Lunatic Asylum, one thousand dollars. Phy- 
sicians, five hundred dollars. Steward, four hundred dollars. Matron, 
three hundred dollars. Quarter Master General and Adjutant Gen- 
eral, one hundred dollars each. Bank Commissioners, two dollars per 
day. Governor’s Secretary, four hundred dollars. Associate Judges, 
two dollars per day. County Commissioners, two dollars per day. 
Auditor seven hundred and thirty dollars. Recorder, five hundred 
dollars. Treasurer, six hundred dollars. Sheriff, seven hundred and 
thirty dollars. Clerks of Courts, seven hundred dollars. Deputies, 
three hundred dollars. All other officers two dollars per day. 


Costs in criminal cases. As soon as sentence has been pronounced 
for a penitentiary offence, the clerk is to issue execution for costs. 
The Warden of the Penitentiary is not to pay unless the clerk certify 
the fact of non collection on execution. : 


Deaf and Dumb Asylum. Persons admitted at the expense of the 
State, are no longer limited to twelve per year, nor to a term of five 
years, nor to an age under twenty. 
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Distribution of the Laws. Those of a general nature are to be printed 
immediately after the adjournment of the legislature; two copies are 
to be sent by mail to the. Common Pleas clerk of each county, and 
two to each county auditor; and each county auditor is authorized, 
with consent of county commissioners, to contract for publishing them 
in two newspapers. 

Fenceviewer. This office is abolished and its duties devolved on 
township trustees. 


Forcible entry and detainer. This act was greatly improved last year 
by requiring only one justice of the peace, and shortening the notice 
from ten to three days. This year it has been still further improved 
by dispensing with a jury, unless demanded by one of the parties. 


Foreign Executors and Administrators. A defect in the former 
statute is supplied, by authorising them to be sued as well as to sue. 


Frauds in relation to merchandise prevented. 'This very important 
law provides as follows: 1. Every person in whose name goods are 
shipped, or delivered to others to be shipped, shall be deemed the 
owner, so far as to give the consignee a lien thereon, for any advances 
made, or liabilities incurred on account thereof by such consignee or 
any other person for his use, without notice that the person named is 
not the actual owner. 2. Every factor intrusted with goods to sell, 
or to procure advances thereon, shall be deemed the owner, so far as 
to make valid any contract made with him touching such sale or ad- 
vances. 3. No person receiving goods from a factor in payment or 
security of an antecedent debt, shall acquire any other right thereto, 
as — the owner, than that which the factor had. 4. If any fac- 
tor shall sell or pledge goods for his own use, and with intent to defraud 
the owner, such factor and his abettors shall be liable to imprisonment 
in the penitentiary from one to three years. If in such case the 
owner file a bill of discovery against the factor and his abettors, the 
owner shall not be used in the criminal prosecution. 5. If any owner 
of a steamboat or other water craft, or of any cargo therein, or if any 
other person connected therewith, shall make or exhibit any false or 
fraudulent invoice, bill of lading, or other document, with intent to 
defraud any other person; or if any person shall accept of a bill of 
lading or other voucher, importing cargo to be on board when it is 
not, with intent to defraud any other person, the punishment shall be 
the same as before mentioned. 


Grand Jury. After discharging one grand jury, the Court may 
call another if necessary. 


Impeachment. Depositions may be taken before or after complaint 
made to the House of Representatives, on giving notice to the officer 
whose conduct is to be investigated. 


Insanity. When a person indicted for homicide is acquitted on the 
und of insanity, the jury shall specify this in their verdict. And 
if the Court think it would be dangerous for such person to go at 
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large, he may be remanded to prison, and there kept until admitted 
into the Lunatic Asylum. 


Insolvent Debtors. The act for their relief is so amended as not to 
include fiduciary debts. If the applicant be a non-resident, bond may 
be required to the amount of the debt. No bond is required of resi- 
dents except on suspicion of fraud. 


Practice. This very important act embraces the following points. 
1. The holder of any promissory note, due bill, or bill of exchange 
may bring a joint action for money had and received against all the 
makers and indorsers, who may put in separate defences; and if sepa- 
rate actions be brought, costs shall only be recovered in one action. 
2. No new trial shall be granted, or judgment reversed, or writ of 
error allowed, on account of the form of action, or an account of any 
technical objection to the pleadings, provided the facts which the party 
was bound to prove, are substantially alleged. 3. In criminal cases, 
where the decision of the justice of the peace is final, or where 
the accused is discharged, the Court of Common Pleas may review 
his proceedings on certiorari. 4. For all injuries to the person or per- 
sonal property, for which trespass would lie, case may be brought. 


Practice in criminal cases. Where two or more are jointly indicted 
for a capital offence, they shall have separate trials, and separate 
panels of thirty-six jurors. And where upon writ of error, in capital 
or penitentiary cases, the Court in Bank are equally divided in opinion, 
judgment shall be reversed and the case remanded. 


Printers fees for legal advertisements. The price is fixed at one dol- 
lar per square for the first three insertions, and twenty-five cents for 
each subsequent insertion. Each square to contain at least three 
hundred ems, Affidavit twelve and a half cents. 


Public Executions abolished. Hereafter all executions are to be 
within an inclosure near the jail, so high as to exclude the view of 
persons outside. The persons who may be present are the sheriff and 
assistants, and persons designated by him not exceeding six; judges of 
the Common Pleas of the county; county officers; clergymen in atten- 
dance; and persons designated by the prisoner not exceeding three. 


Records dispensed with. A very salutary law dispenses with making 
records—1l. Where there is a nolle prosegui upon indictment. 2. 
Where an action at law is discontinued not trial, or there is a vol- 
untary nonsuit. 3. Where a bill in chancery is dismissed without 
prejudice. 4. Where both parties agree in open court to have no 
record. But in any of these cases either party may have a record 
made by paying for it. Depositions are not to be recorded except 
.taken to perpetuate testimony. 


Religious Societies. Any denomination of christians may elect not 
less than three trustees and a clerk, and upon having their proceedings 
recorded by the County Recorder, such trustees thereby become a 
body corporate, for all the purposes of their association. 

52 
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Roads. County roads formerly must be sixty feet wide; now they 
may range between forty and sixty. 


School Fund. Hereafter all moneys arising from pedlers’ licenses, 
auction duties and licenses, and fines connected with either, and from 
taxes on lawyers and physicians, until the aggregate shall reach two 
hundred thousand dollars, are to go into the common school fund. 


School Lands. Hereafter they are to be subject to school taxes 
when leased. 


Supervisors of Roads. One is to be elected for each road district, 
instead of several for each township as heretofore. 


Taxes. If land be returned delinquent when it is not, the treasurer 
shall be personally liable for the tax, interest and penalty so returned. 
Personal property may be sold for tax on land. In case of perpetual 
leases, the interest of the lessee shall be first sold. 





Supreme Court of Ohio, Meigs County, March Term, A. D. 1844, 
before Lane, C. J. and Reed, J. 


Apranam Srravus v. PAYNE AND OTHERS. 
[Reported by Simuon Nasu.] 


Where plaintiff claims title to goods under an oral transfer, and it comes out on cross 
examination of his witness that there was a written bill of sale, he must produce it. 
And if such a bill of sale, when produced, shows that the sale was made to a third 

person in trust for the plaintiff, he must be non suited. 


Tuts was an action of trespass, brought by the plaintiff against the 
defendant for taking certain goods. The defendant, Payne, justified 
as a constable, under certain writs of execution against Levi & Straus. 
The case was this: Levi & Straus were merchants, doing business 
at Rutland in said county, and being in failing circumstances, under- 
took to make a transfer of their merchandise to protect it from the 
execution, which came to the hands of said Payne. 

The plaintiff claimed title to the goods by virtue of a sale, in con- 
sideration of prior indebtedness, made by said Levi & Straus to him. 
To prove the fact of such sale, Isaac Lyon was called to the stand, 
and testified generally that defendants took plaintiff’s goods, and the 
value of the same. On cross-examination, he stated that plaintiff 
himself was absent at time of the sale, and had never been in posses- 
sion of the goods, otherwise than through the witness; that the witness, 
as agent of the plaintiff, had made the purchase for him, and received 
the pemates of the same; that a bill of sale in writing was executed 
by Levi & Straus of the goods, and that he had no possession of them 
except under and by virtue of said bill of sale. : 
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Nasu, for the defendants, objected that plaintiff could not proceed 
without producing the bill of sale, as that was the best evidence of 
what the sale was. He cited Foster v. Cherry, 2 Nott. and McCord, 
367, where the Court decided that in an action of trover for certain 
negroes, when they had been formerly delivered to the plaintiff and a 
deed executed at the same time for them, the plaintiff could not re- 
cover unless he produced the deed, or showed its loss. Vide also, 2 
Phillips Ev. 547, Cowen’s Notes; 2 Starkie Ev. 550; 2 Starkie Rep., 
105; 1 Com. Law Rep. 263. 

WE cH, contra, contended that as personal property could be trans- 
ferred by parol, it was optional with him whether he proved his title 
by the bill of sale or by parol evidence. 

Reep, J., (absent, Lang, C. J.) held that the plaintiff was not 
bound to produce the bill of sale; but if defendants wished to use it 
they must produce it in evidence. 

The plaintiff having closed his case, Nasu, for defendants, offered 
the bill of sale in evidence, and moved for a non suit, on the ground 
that by it the title to the goods was vested in the witness, Isaac Lyon, 
and not in the plaintiff. 

The bill of sale stated that in consideration of $2300 to them paid 
by Isaac Lyon, agent for Abraham Straus, the said Levi & Straus 
sold and conveyed to Isaac Lyon, for the use of Abraham Straus, cer- 
tain goods therein specified; to have and to hold the same to said 
Isaac Lyon for the use of the said Abraham Straus; and Levi & Straus 
agreed to secure them to Isaac Lyon for the use of said Abraham 
Straus. 

Nasu contended that the bill of sale, by its very terms, vested the 
legal title to the goods to Lyon for the use of plaintiff, and that parol 
evidence could not be admitted to show an intention on the part of 
Levi & Straus and Lyon different from that expressed in the bill of 
sale. In support of this proposition the following authorities were 
cited and examined: Long on Sales, 41—43, 196; 12 Mod. 344; 
Kelley v. Wilson, 1 R. & W. 178; Story on Agency, 403—406; Buffum 
v. Chadwick, 8 Mass. Rep. 103; Foster v. Cherry, 2 Nott & McCord, 
367; Allen v. Potter, 2 McCord’s Rep. 323; Lana v. Neal, 2 Starkie 
Rep. 94; La Forge v. Ricket, 2 Wend. Rep. 187; Stackpole v. Arnold, 
8 Mass. Rep. 27; Reed v. Wood. 9 Verm. Rep. 285; Van Ostrand v. 
Reed, 1 Wend. Rep. 424—432; Reed v. Duncan, 2 McCord, 167; 
Hitchcock v. Harris, 1 Miller’s Law Rep. 311; 3 Phillips Ev. 1467; 
Cowen’s Note, 984; 3 ib. 1469—1470, note. 

Wetcu, contra, argued, that the true intention of the parties migit 
be shown by parol evidence, as the case did not come within the 
statute of frauds, and that the intention of Lyon to receive the goods 
for plaintiff by operation of law passed the title from Lyon to plain- 
tiff. 


Reep, J. said. Though he had a very decided opinion upon the 
question presented, he yet did not wish to decide it without consulta- 
tion with Judge Lane; (who was out of Court at the time through 
indisposition); that since the argument, he had conferred with the 
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Chief Justice, and that the whole Court were clearly of the opinion 
that the plaintiff could not recover. The plaintiff was never in pos- 
session of the goods, and Lyon held possession under a bill of sale, 
which clearly vested the legal title to the goods in him, and not in 
the plaintiff. This bill of sale was clear and explicit, and admitted 
of no uncertainty, and to admit parol evidence to explain that instru- 
ment, or to show an intention in the parties different from that so 
clearly expressed in the bill of sale itself would be to disregard and 
overturn one of the best established and most important rules of evi- 
dence known to the law. The plaintiff must be called. 


Nore. His Honor, Judge Reed, undoubtedly, in the hurry of the 
trial, committed an error in not compelling the plaintiff to produce 
the bill of sale, when its existence was brought out on cross-examina- 
tion. The discussion on the other point would seem to be conclusive 
on the first; if the best, then the only evidence. The case of Foster 
v. Cherry, cited in the argument as directly in point, does not stand 
alone. In Brain v. Harden and others, 2 Carr. and Payne, 52; S. C. 
12 Com. Law Rep. 24, it was decided, that “if it appear that the pur- 
chase, (puncheons of brandy), by the plaintiff, was by a written agree- 
ment, such written agreement must be produced; and if it is not, the 
plaintiff will not be allowed to give other evidence of his buying the 
goods.” ‘The existence of the written agreement in this case, as in 
the one at the bar, was disclosed on the cross-examination of a witness, 
and the objection raised in the same manner. The case of Blood v. 
Harrington, 8 Pick. Rep. 552, would seem to countenance a contrary 
doctrine; though the ground of that decision appears to have rested 
upon the peculiar practice regulating appeals in Massachusetts from 
the Common Pleas to the Supreme Court. 





Supreme Court of Ohio, Gallia County, March Term, A. D. 1844, 
before Lane, C. J. and Reed, J. 


Bank or GALLIPOLIS FoR THE UsE OF NEAL v. Gates anp GUILDER. 


[Reported by Simeon Nasu.] 


Under the Banking law of this State, a debtor cannot claim to pay the assignee of a 
Bank, even when the note assigned was not negotiable, in the notes of such Bank, 
unless he had the notes prior to notice of assignment. 


Tas was an action of assumpsit upon a promissory note not nego- 
tiable, given by defendants to plaintiffs before the failure of the Bank 
on the 23d of January, 1841, and at the time of that failure, assigned 
to said Wm. L. P. Neal, in redemption of the paper of the Bank then 
held and presented by Neal. 
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The defendants proved that Gates went to the Bank on the 25th 
of January, A. D. 1841, and called for his note, and stated he was 
prepared to pay it in the paper of the Bank; he was told the note 
had been assigned; Gates showed no paper of the Bank at the time, 
nor did he make any tender of the same at that time. On the 26th 
he tendered to the Bank the amount of the note in its own paper, 
which was refused, as the note had been then assigned, A part of 
the paper tendered was proved to have been obtained on the 26th, 
just before going into the Bank. ‘The defendants brought the paper 
of the Bank into Court. 

Perry and Menacer for Plaintiff. Nasu and Cusuine for De- 
fendants. 

Lang, C. J. charged the jury to the following effect: 

The question for you to-decide, gentlemen of the jury, is a simple 
one; had the defendant, Gates, the paper.of the Bank bona fide ob- 
tained, at the time he had notice of the assignment of his note on the 
25th? The law designs to do exact justice between the parties; if 
the defendants, when they had notice of this assignment, had this 
paper of the Bank here offered to be off-set, then you will find a 
verdict for the defendants; but if you shall find that the paper was 
obtained by them after such notice, then you will find a verdict for 
the plaintiff for the amount of the note and interest. It would be a 
fraud on the rights of Neal if the law were to permit the defendants 
to pay off this note in paper obtained for almost nothing, and after 
they knew of this assignment. ‘The law will not countenance fraud. 

erdict for plaintiff. 





The late Retrenchment Law of Ohio. 


I shall speak no further of this law, at present, than as it relates to 
the judiciary. It fixes the compensation of the judges of the Su- 
preme Court at one thousand dollars; of the President judges of 
the Courts of Common Pleas at seven hundred and thirty dollars; and 
of the associate judges of that Court at two dollars per day, while in 
actual service. If ever there was a fair illustration of the proverb of 

ny wise and pound foolish, I think this is one. It may not be popu- 
ar to say so, for retrenchment is just now an exceedingly popular 
hobby. But in sober truth, there is something which looks mean and 
contemptible in the idea of paying a judge, in a state numbering 
nearly two millions of inhabitants, no higher compensation than a good 
clerk can command in any respectable mercantile establishment. 
The true theory of office is to select for each the best man; and it is 
quite certain that no man fit to be a judge in Ohio can afford to take 
a judgeship for the above compensation, for the simple reason that he 
can make twice as much in his profession, without any thing like the 
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same amount of labor. If the framers of this law designed to keep 
out the best men, they are guilty of a kind of moral treason, which is 
not to be supposed. If they expected that the best men would still 
take office, which we are bound to suppose, then they looked for a 
sacrifice which none but the rich can afford to make. This is cer- 
tainly any thing but democratic. But is it not the fact? A supreme 
judge must, every year, hold a Court in at least forty counties, and 
bear his own expenses. A President judge of the Common Pleas 
must hold a Court three times a year in every county of his circuit, 
and bear his own expenses. And at the end of the year how much 
will be left to either for the support of his family if he have one? 
Verily traveling, and boarding, and clothing must be cheap, if he has 
a cent left. If this policy is to prevail, celibacy ought to be made 
one of the qualifications of a candidate for a judgeship; for no judge, 
not already rich, can afford to marry. But, it may be said, the honor 
of the office will secure the best men. I answer that ambition is more 
likely to operate upon the worst than the best. But were it otherwise, 
honor will not supply either food or clothing, and the objection still 
continues. Besides does it not greatly detract from the honor of the 
office to make the compensation so low? In short, I am satisfied that 
one or two results must follow; either to throw these high offices 
wholly into the hands of the rich, or else to fill them with men who 
could not make so much by their practice. In Massachusetts the 
judges of the Common Pleas have lately resigned because their sala- 
ries were reduced to seventeen hundred dollars, which is two hundred 
dollars more than this State, nearly twice as large as that, ever gave 
to her Supreme judges. This should be a lesson to us.—En. 

P. 8S. Since writing the above,a friend has handed me the follow- 
ing burlesque on our retrenchment law. 


AN ACT, to amend an act entitled an act explanatory of an act entitled an act to 
amend an act amendatory of an act to repeal an act entitled an act, &c. Also to 
regulate the compensation of public officers, &c. 


Section 1. Be it enacted by the General Assembly of the State of Ohio, that from 
and after this date, the salaries of the Governor and Secretary of State, shall not ex- 
ceed twelve and a half cents each, for every day which shall be exclusively devoted 
to the service of the State of Ohio, of which a sworn account shall be rendered oncea 
month at their expense to the Auditor of State, and said Governor and Secretary of 
State shall pay their necessary expenses for themselves and families out of the said 
twelve and a half cents, and return the unexpended balance to the treasury, to be 
devoted to the payment of any bills which the members of the General Assembly may 
have contracted at the bar of the Neil House, or other public houses in Columbus. 


Section 2. Be it enacted, &c., that the compensation of the judges of the Supreme 
Court of Ohio, and of the Courts of Common Pleas, shall consist of sufficient bread 
and water for themselves and families, to be furnished by the jailors of the several 
counties, out of any bread or breads, water or waters, not consumed by the prisoners 
in the jails of said counties while said judges are in actual session and no longer; of 
which the sheriffs of said counties shall keep a strict account, and forward the same, 
duly attested once a month, to the Auditor of State, at the expense of said judges. 


Section 3. The said judges of the Supreme Court of Ohio, shall pay all their own 
expenses, of traveling, lodging, stationary and tobacco; they shall sit all the year 
round while not traveling, Tentens excepted, hearing causes, from seven o’clock A. M. 


to 11 o’clock P. M., and it shall be the duty of the sheriff to furnish them the said 
bread and water upon the bench, for which he shall be allowed no extra compensation. 
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Section 4. If any judge shall receive hospitality from any free white citizen while 
in office, it shall be deemed corrupt, and shall be cause of impeachment. 


Section 5. All judges who may have large families, or poor relations depending 
upon them, shall give bond to the State of Ohio, with two good and sufficient securi- 
ties, in the penal sum of five hundred dollars each, conditioned not to consume, or 
cause to be consumed, more than is absolutely necessary for said families. 


Section 6. The judges of the Supreme Court of Ohio, shall during the holding of 
Court in Bank at Columbus, be entitled to sleepin the market house or covered 
wagons, and to receive from the Warden of the State Penitentiary, one pint of peas- 
soup per day, out of any peas-soup not consumed by the convicts in said penitentiary, 
upon producing to said Warden a certificate, countersigned by the sheriff, from a re- 
spectable medical practitioner, that such allowance is necessary to their health; the 
expense, however, of said certificate shall be paid by said judges. 


Section 7. Itshall be the duty of the several flour inspectors throughout the State, 
to deliver all flour taken out of barrels by scoops of iron or other material, to the 
jailors of their several counties, for the use of the State of Ohio; of which said jailor 
shall furnish a strict and sworn account once a week to the Auditor of State, at the 
expense of said inspector. 





Court of Common Pleas, Scioto County, Ohio, April Term, 1844. 


Tue Srate or Onto v. Dante, Lowrey. 
[Reported by Joux E. Hanna, President Judge of the Eighth Judicial Circuit.] 


Prisoner standing mute. Jury impanneled and disagreed. Feigned insanity. 


Tue prisoner being arraigned stood mute, showing at the same 
time symptoms of insanity. His countenance was pale and haggard, 
his hair was long, and uncombed, and his garments most carelessly 
adjusted. His eye-brows, shaggy and dark, were contracted, which 
gave to his black eyes, which were set deep in his head, a most wild 
and insane aspect. He constantly employed one hand in tapping up- 
on the floor, on which he sat as matter of choice, whilst with the 
other, he was engaged in picking up, and apparently scrutinizing any 
small substance which he could find laying upon the floor. 

He gave no symptoms of consciousness of being in a court of jus- 
tice, much less of being arraigned there upon a charge, the investiga- 
tion of which would jeopardize his liberty. Being asked by the Court 
if he had employed counsel in his defence he made no reply; where- 
upon the Court appointed Lecranp Byineron Esq., to defend him. 

Mr. B. moved the Court to empannel a jury under the provisions of 
the 25th section of the act directing the mode of trial in criminal 
cases. 

The jury being empanneled and sworn, the following testimony was 
introduced on part of the prisoner. 

Hugh Cook, (jailor,) being sworn, stated that the prisoner had 
been committed on the 25th of December, 1843, and that about four 
weeks afterwards he was taken sick of a pleurisy, which continued 
for a week or ten days when he began to recover; and at the same 
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time showed symptoms of insanity which continued for a few days 
only; he was again of sound mind in which condition he continued 
for near a month; at which time he became again apparently derang- 
ed, and has continued so to the present time. Witness watched the 
prisoner carefully and was unable to detect any lucid intervals, or 
times when the prisoner was not displaying insane conduct, Witness 
had heard him at all hours of the night tapping in his cell, and had 
heard the other prisoners complain of their want of sleep from the 
noise which he continually kept up in the jail. That the prisoner 
during his apparent insanity had been in the habit of picking up things 
and tearing them to pieces; that he had known him to tear in pieces 
with his teeth and fingers large pieces of hard, seasoned, hickory wood 
which had been furnished for fuel in the jail; and that witness had 
been unable for the last six weeks to draw from the prisoner a sensi- 
ble remark upon any subject. That previously the prisoner had been 
constantly complaining of the suffering of his wife and children during 
his absence, but that since his apparent insanity he had not mentioned 
their names. That prisoner’s appetite was good. 

John Cook, (sheriff) being sworn, stated that the prisoner had been 
laboring under the same apparent insanity for the last five or six weeks. 

Five physicians were then called, who examined the prisoner, one 
of whom had attended the prisoner during his attack of the pleurisy, 
and had seen him several times during his apparent insanity, and was 
of opinion that there was method in every thing he did. The other 
physicians were unwilling to express opinions in regard to his sanity, 
from the slight opportunity they had had of examining his case. 
Prisoner’s pulse was quick, and no discharge from his nasal organs, 
which were regarded as slight, but not sure tests of insanity. That 
the prisoner’s symptoms of insanity were of the idiotic class, that they 
might be feigned. 

The case was argued by S. M. Tracy for the State, and Lecranp 
Byrneron for the prisoner. 

The Court, Hanna President Judge, instructed the jury that if they 
were satisfied from the evidence that the prisoner was laboring under 
alienation of mind, their verdict would be, “* That the prisoner stood 
mute by the act of God.” But if they were satisfied from the evidence 
that the prisoner’s conduct was feigned, and that he was dissembling 
that, then their verdict should be, “* That he stood mute obstinately, and 
on purpose.” 

he jury retired to consider of their verdict at 5 o’clock P. M., 
and returned into Court the next morning at 9 o’clock, and reported 
that they had not agreed upon a verdict, and that they were not 
likely to agree. Whereupon the Court discharged the jury and 
remanded the prisoner to jail. 

On the evening of the same day, the prisoner being restored to his 
right mind, sent for Mr. Byington to consult with him concerning his 
trial, which was set for the day following. His trial came on, and the 
jury not being able to agree upon a verdict in regard to his galt or 
innocence of the crime of which he was charged, were disc 
and his case continued till the next term. 














Boyd’s Lessee vy. Talbert. 


Supreme Court of Ohio, Hamilton County, April Term, 1844, before 
Lane, C. J. and Read, J. 


Boyp’s Lessee v. TALBERT. 


[Reported by W. M. Corry.] 


When a landlord enters for non-payment of rent, and is afterwards ejected because 
rent was not demanded before sunset, he may claim the benefit of the occupying 
claimant law. 


Tis was an action of ejectment tried at the last term of this Court, 
and reserved for the opinion of the Courtin Bank. The defendant 
entered the property in question, claiming that it was forfeited for non- 
payment of rent. The Court held, that a demand of rent to work a 
forfeiture of a lease must not be made after sunset, but there being 
some question whether the Court had properly directed the jury as to 
the amount of rent that ought to have been demanded, the case was 
sent back for enquiry on that point. 


W. M. Corry, for the plaintiff, now contended that it was un- 
necessary to pursue this enquiry, for that the demand not having been 
made in proper time, it was immaterial whether the proper amount 
ae — demanded or not. He therefore prayed judgment for the 
plaintiff. 

V. Worrnineron resisted the motion, insisting that the jury had 
wm misdirected, and that defendant was therefore entitled to a new 
trial. 


The Court gave judgment for the plaintiff, observing that it would 
be futile, under the circumstances, to grant a new trial. 


V. Worrmneton and T. J. Srrarr then moved the Court to 
extend to defendant the benefit of the act for the relief of occupying 
claimants of land; (Swan’s Stat. 605). That act provides, that occu- 
pying claimants being in quiet possession of lands, or tenants under 
deed, and purchasers under executions, decrees, &c. shall not be 
turned out of possession by any person who shall establish a better 
title, until said occupying claimant shall be paid the value of all last- 
ing and valuable improvements made on the land, previous to the 
commencement of the action of ejectment. , 

W. M. Corry and W. R. Morris, contra, contended that the 
defendant did not hold under a deed within the meaning of the act, 
but held as a trespasser by virtue of a pretended forfeiture of the lease 
which pretence had been found to be groundless by the verdict and 
jadgment in this action. 
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The Court enquired whether the defendant did not hold his title as 
landlord under a deed, which fact being admitted, an order was made 
in favor of the defendant as prayed. 





Supreme Court of Ohio, Hamilton County, April Term, 1844. 


Wiuus Peax v. Jonatuan Myers. 
[Reported by WituiamM Rankin, JR.] 


Where suit is brought upon a judgment recovered in another State, against the de- 
fendant by a wrong name, the correct practice is to sue him here by his right name 
with the proper averments. 


Desr brought by the plaintiff against the defendant upon a trans- 
script of a foreign judgment. The declaration alleges the rendition 
of said judgment against said defendant, (by the name of John Myers 
and further that the said Jonathan (the now defendant) and the sai 
John against whom the said judgment was rendered, were and are one 
and the same person and not other and different persons. 

The defendant pleaded Ist. “ Nul tiel record.” 

2d. “That he was never served with process to appear in said sup- 
posed action, nor did he ever appear and plead in said cause, and this 
he is ready to verify.” 

The plaintiff replied to the second plea “ That the defendant was 
duly served with process, in manner and form, as set forth in plaintiff’s 
declaration, and puts himself upon the country.” 

Under the first plea the defendant’s attorney contended that this 
action should have been brought against the defendant by the same 
name as appears of record in the original suit, and that the plaintiff 
=" sue him by his true name and allege the misnomer in the 
record. 

The Court held otherwise and sustained the plaintiff’s proceedings. 

The Court found the second plea sufficiently answered by the testi- 
mony in the case and gave judgment for the plaintiff. 


Jones & Rankin, for plaintiff. C. Fox, for defendant. 





Mobs.—The means of suppressing them. 


[I publish, with entire concurrence in opinion, the letter of the Attorney General 
of Pennsylvania, upon the power which exists to suppress riots, and the charge of 
Judge Parsons, of Philadelphia, upon the same subject. Both breathe the true spirit, 
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and are worthy of the crisis which called for them. There is power enough to sup- 
press mobs, if it were only called faithfully into action; and those who, having this 
power, neglect to exercise it, have a fearful account to settle hereafter. That the 
mob spirit is increasing, and at an alarming rate, no observing man can doubt. In 
the first half century of our national existence, we have accounts of only three serious: 
mobs—the Shays Rebellion in 1786, the whiskey insurrection in 1794, and the Balti- 
more mob in 1812. But now hardly a week passes without such an outbreak in some 
partof the union. It has become a common thing, not only for property to be destroy- 
ed, but life sacrificed, in known defiance of thelaw. The causes of this insubordina- 
tion probably are, erroneous notions respecting the true nature of liberty and equality ; 
a want of that reverence for the law, which may be aptly termed republican loyalty; 
and the excess of party spirit, These causes can only be removed by more universal 
education in the great principles of free government. Our citizens, native and natur- 
alized, must be taught that whatever excuse may be made for mobs under arbitrary 
governments, there is none here. Where the people make their own laws, and select 
their own agents to administer them, there can be no possible apology for insurrection. 
No doubt grievances will sometimes occur. They-are incident to the most favorable 
human condition. But consider the peaceful means of removing them—universal . 
suffrage, the right of petition and instruction, the right of self-defence, where injury 
is threatened, and the right of redress where injury is done. These render mobs and 
riots utterly inexcusable. But to the documents before mentioned.—Eb.] 


OPINION OF THE ATTORNEY GENERAL. 


Arrorney GENERAL’s Office, 
Philadelphia, May 9, 1844. 

GentLEemMEN; In compliance with your request of this morning, I 
most willingly state to you my opinion on the points submitted for my 
consideration. 

The power to preserve the public peace, and to maintain the au- 
thority and observance of the laws, is undoubtedly, in the first instance, 
vested in the High Sheriff of the county and Mayor of the city. All 
magistrates, subordinate officers, and citizens are subject to the order 
and direction of one or the other of these functionaries, or both, as 
the emergency may require. If need be, the Governor of the Com- 
monwealth may be called on to interpose, with the entire force of the 
State. The military is also subject to the requisition of those authori- 
ties, when proper cases for making the requisition arise. 

The question as to how much force may be employed to suppress 
riots, disorders, and breaches of the peace, is at all times one of great 
delicacy and responsibility; butit is one which in critical conjunctures 
no doubt whatever exists. 

If a riotous body of men assemble with the avowed or manifest 
design of taking life, doing great bodily harm, or of firing buildings, 
or destroying property, in which danger to life or personal safety may 
be involved, and they resist the legally constituted authorities, and 
persist in the prosecution of their designs, it is perfectly clear that 
just as great a degree of force may be employed to disperse or arrest 
them as is necessary to effect that object. If they take life, or threaten 
to do so with the means of executing their threat, their lives may un- 
questionably be taken in the same manner as if they were open public 
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enemies or pirates. ‘The public streets, or even private property, may 
be occupied by the force employed in maintaining order, to the exclu- 
sion of every other object. 

Of course, the emergency must be a clear one, and the order given 
by the proper officer recognized by the laws, as vested with the power, 
in order to justify this terrible appeal to the /ast means of preserving 
the public safety. 

I know this power has been sometimes questioned, but without its 
possession our Government would be a mere shadow. It would pro- 
fess to do what it is denied the power to do; and it would be, as it 
ought to be, held in utter contempt for its imbecility. The great 
principle of self-preservation lies at the foundation of our Govern- 
ment; and on this principle any degree of force is justifiable that is 
indispensably necessary. 

I should, therefore, not hesitate an instant, to use all the force that 
was necessary to this end, against whomsoever may be found with 
arms in their hands, to take life, or with the manifest determination 
to burn down or destroy buildings, and trample on the laws. 


Yours, very respectfully, OVID F. JOHNSON. 


To Morton McMicuaert, Esq., High Sheriff, Joun M. Scorr, 
Mayor. 


JUDGE PARSON’S CHARGE TO THE GRAND JURY. 


Gentlemen of the Grand Jury: 

On Thursday last you appeared in Court and made a presentment 
relative to the late riots and disturbances in the city and county of 
Philadelphia, which have resulted in bloodshed, loss of life, destruction 
of private property, and in burning to the ground churches dedicated 
to the worship of the living God. 

That report was approved by this Court, entered upon our records 
and has been published. You based that finding upon a communica- 
tion made to you by the County Commissioners, which, from motives 
of public policy, we deemed advisable on that occasion to withhold 
from the public view, in consequence of the excited state of public 
feeling which seemed to prevail at that time, lest it might weaken the 
influence of the officer to which they refer in the following words:— 


To the Grand Jury of the City and County of Philadelphia. 

Pecimnmnaty<¥er two days past the District of Kensington has 
been the scene of riot and mob violence, and a vast amount of prop- 
erty has been destroyed, for which large drafts may be made upon the 
County Treasury. The Board of Commissioners of the county deem 
it their duty to communicate these facts to your body, and ask you 
to inquire whether there has not been neglect on the part of the 
Sheriff and Aldermen. 

We would respectfully direct the attention of your body to the 
eighth section of an act of the General Assembly, passed May 31st, 
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1841, and ask of you to take such action on the subject as you, in 
your wisdom, may deem proper. 
Henry D. Lentz, 
Josuua AnpReEws,+ County Commissioners. 
Pou Justus. 

Philadelphia, May 8, 1844. 

We then assured you that at a proper time we would give you 
special instructions relative to the subjects mentioned by the Commis- 
sioners in their letter. 

It is believed the period has arrived when an imperious sense of 
duty demands that this Court should give in charge to the Grand 
Inquest the law applicable to such emergencies, and require from 
them an investigation of the conduct of those entrusted with the exe- 
cution of the law, and with such individuals as have violated it, and 
produced those sad disasters which haye clothed the community in 
mourning, and stamped an indelible disgrace upon the fair name of 
this metropolis. Fearing lest the principles which I am about to state 
may be misunderstood, or what is said may be misrepresented by those 
who are listeners, I have deemed it advisable to reduce my instruc- 
tions to writing. 

And suffer me first to remark, that I am one who believes that our 
republican Government is as powerful as any other; that if the prin- 
ciples on which itis based are properly enforced, it is sufficient for any 
emergency. If it has proved weak and inefficient on this occasion, 
that circumstance arises not from the want of power or authority, but 
from the feeble and ineffectual manner in which those entrusted with 
the execution of the law and the application of those principles, have 
performed their duty. 

A monarchical government is not more potent than a democratic. 
The king upon his throne, or an Emperor from his palace, always 
issues his mandates to some one who is selected to execute the law, or 
any known decree that is promulgated. The people, in a Republic, 
through the ballot box, clothe an individual with a power equally 
omnipotent or authoritative, for the execution of any state law or the 
enforcement of any rule of the common law extant among the people. 

This authority for executing the mandates of the law in Pennsyl- 
vania, is vested in various ministerial officers; in every township in our 
counties, and wards in cities, are constables and magistrates; there is 
in every city a Mayor, in each county a Sheriff and Coroner, whose 
duty it is to execute the law. 

If there is a disturbance of the public peace or a riot in a ward or 
township, it is required that the constable suppress it, if possible, by 
arresting with or without warrant, those offending, and bringing them 
before committing magistrates for trial He may command all per- 
sons to aid and assist him in apprehending the offenders, and use all 
the force necessary to accomplish it. Aldermen and justices of the 
peace are likewise bound to aid in having those engaged in a violation 
of the law, or such as are aiding, abetting, or assisting, or ready to 
aid, abet or assist, apprehended and held to bail for their good be- 
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havior, or in default of bail, to commit them to prison. If there is 
not sufficient force in the ward or township to effect their arrest, then 
those officers should make immediate complaint to the High Sheriff of 
the county, and require aid from him, and if he is informed by those 
officers, or from any other source, of such violations of law, it is his 
duty immediately to summon a posse comitatus, (if need be,) the whole 
power of the county, for the suppression of any riot, or the dispersion 
of a mob, whose object is to commit personal violence upon any citi- 
zens, or to destroy property, either public or private, 

If there is reason to believe that the insurgents are armed with 
hurtful weapons, and an ordinary civil force is not sufficient to arrest 
them, he should call out a military force for that purpose—the citizen 
soldiery. All persons possessing physical strength are bound to obey 
the command of the Sheriff—none are exempt. Any one refusing to 
go is guilty of a crime for such refusal, and on conviction of the offence 
is liable to a fine and imprisonment. Every officer and soldier is 
bound to attend the Sheriff armed and equipped if he direct it, and 
for the occasion is subject to his command. 

The Sheriff is then bound to use that degree of force which is neces- 
sary to suppress the riot, tumult or ietalenes of the public peace, 
and to prevent the destruction of property, or injury to the person or 
lives of the citizens. 

It may be asked what degree of force can be exercised on such an 
occasion. On this point I will be explicit. If a great number of 
persons are assembled together, armed with guns or other hurtful 
weapons, and their object is manifest to do great personal violence to 
an individual, or a certain class of individuals, or to destroy public or 
private property, and they refuse to submit to the law, resist the 
Sheriff, or assistants when they attempt to make an arrest, and that 
with violence; when they refuse to disperse after being commanded 
by that officer, and are fully bent on violence to the person or prop- 
erty of others, and all other probable means for the suppression of the 
outrage fail; that officer may order his posse to take the LIVEs OF THE 
INSURGENTS, if necessary. When driven to that impassable strait, 
when the Sheriff must see the property and lives of the community 
destroyed by violence, without his having the power to avert it, unless 
by the destruction of human life, he may adopt it as the last alterna- 
tive, and the law justifies him; upon the same principle that it does 
for the execution of a criminal condemned by the sentence of a Court. 
Rioters thus assembled, and bent on mischief, are enemies to the 
State. They have declared war against the government under which 
they live, and in a legal point of view, are little better than pirates. 

If the Sheriff finds the whole force of the county insufficient for 
the suppression of the mob, he should immediately make a requisition 
upon the Governor for military force, who is bound to call out the 
militia of the State, as Commander-in-Chief; and, if there are too 
many disaffected in the State, to suppress internal tumult and violence 
the Executive can make a requisition upon the President of the Uni- 
ted States for the force under his command. Hence we see that our 
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Government is sufficiently powerful to control any violence that may 
arise. 

Your inquiry on this occasion will be, whether the officers in the 
city and county, entrusted with the execution of the law, have faith- 
fully performed their duty. 

y an act of the Assembly, passed the 31st of May, 1841, if prop- 
erty is destroyed in consequence of any mob or riot, the owner may 
sue the county for the damages he sustains, and it must be paid out 
of the county funds. By another section of the act, the owner of such 
property is required to give notice to the Sheriff, ect., of the intention 
of the mob, if it be known to him, and he has time before it is des- 
troyed. The act also provides, “and it shall be the duty of the said 
Sheriff, Aldermen, Constables, and Justice, upon the receipt of such 
notice, to take all legat-means to protect said property so attacked, 
and if the Sheriff, Wilidsion, Constable or Justice of the Peace upon 
the receipt of such notice, or upon knowledge of such attack, or in- 
tended riot or disturbance, shall neglect or refuse to perform his duties 
in the premises, he or they so neglecting or refusing shall be liable 
for the damages done to such property, to be recovered by an action 
on the case in the Court of Common Pleas of the proper county, and 
shall be deemed guilty of a misdemeanor in office, and on conviction 
thereof, by the proper Court, his commission shall be void.” ‘This 
statute is in addition to the common law principles which have been 
stated, and leaves no doubt as to the authority of the Sheriff to sup- 
press a riot, or disperse a mob, by the employment of any force 
necessary to accomplish the object, even at the sacrifice of the life of 
an assailant. 

This should be done only in the last extremity, when it is apparent 
no other power will enable the Sheriff to protect the persons or prop- 
erty of the community. The lives of the aggressors should not be 
sacrificed, only under such circumstances as seem to demand it, for 
the protection of the innocent and unoffending, and when that officer 
is conscious that peace and good order can in no other way be restor- 
ed. When the order issues from him for this dernier resort, all who 
act under it and strictly execute it, are justified in what they do in 
obedience to the same. : 

Military officers and soldiers are amenable to a judicial tribunal if 
they refuse to obey the orders of the Sheriff when so called out by 
him. A disobedience of the directions of that officer, which would 
subject soldiers and militia officers to a trial before a Court Martial, 
if they were called into service by the Commander-in-Chief, or a 
superior officer, would make them criminal) in the eye of the law, and 
= can be tried before a Court having criminal jurisdiction. 

hey are acting under a civil authority, in the omy of officers 
and soldiers, yet as citizens armed and equipped to perform a duty 
enjoined by the civil power. Any citizen not enrolled in the militia 
might be armed in the same manner by the orders of the Sheriff, and 
the responsibility of each would be the same. Nay, the Sheriff may 
require all whom he enrolls in his posse comitatus to be armed and 
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equipped, if, in his opinion, the occasion demands it, for the suppres- 
sion of an outrage upon the peace of society. It is his duty to bring 
to his aid at all times a force sufficient to repel the power which a 
mob have arrayed with a view of destroying property, or endanger- 
ing the person or lives of unoffending citizens. 

On the charge made by the Commissioners, who are the guardians 
of the interests of the county, we believe it to be your solemn duty 
to investigate the facts referred to, and apply the evidence, as it shall 
appear before you, to the rules of law above stated,and communicate 
your finding to the Court. 

In this instruction we do not wish to be understood as casting any 
reflection upon the Sheriff, or imputing to him any neglect of duty; 
but our design has been simply to state the rules of law which should 
have been his guide, and leave to you the investigation of the facts. 
If he has faithfully discharged the duties of his office, it is due to him 
that he should have the approbation which your report may produce. 

The responsibility of the executive officers of the law is great. It 
is presumed they know it, when they accept a commission from the 
people. Every individual, when he enters an official station, pledges 
himself to the world that he has moral and physical courage sufficient 
to meet any emergency that may arise during his career in office; 
and that he will fearlessly meet any responsibility, or face any danger, 
which may attend his course; and while he holds the office, no excuse 
can ever avail for not faithfully performing every duty which devolves 
upon him, no matter what may be the result to himself or others. 

A General, when he assumes the command of an army, proclaims 
to all that he is willing, if need be, to sacrifice his life for the preser- 
vation of his country. So the ministerial officer of the law, when he 
takes a commission and subscribes the oath of office, pledges himself 
that he will maintain the supremacy of the law, protect the people in 
their rights, no matter how great may be the hazard, or mighty the 
responsibility; friends and foes must alike submit to the legal mandates 
which the people have authorized him to execute. 

Before the Grand Jury are discharged, we ask them to investigate 
the origin and cause which have led to this gross violation of law, and 
present the first and last aggressors if possible. 

We cheerfully admit, in this country, any portion of our citizens 
have a legal right to assemble, to discuss any subject civil or religious; 
and no other persons have a right to molest or disturb them, however 
obnoxious may be the sentiments advanced to another portion of so- 
ciety. While we admit the correctness of this position, it is further 
to be observed, that persons when thus legally assembled, may be 
guilty of a riot; and the very assembling itself at an improper time, 
and place, may make all convening rioters. For one definition of the 
offence is, when persons to the number of three or more do a legal 
act, in a riotous and turbulent manner to the terror of the people. Every 
man has a right to use his property in any way he pleases, so that he 
does no injury to the rights or property of another. But the moment 
he interferes with that which belongs to his neighbor, he is responsible 
in damages, 
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The same principle applies with equal force to public rights, and I 
will mention a case by way of illustration. No one doubts that the 
Protestant denomination of Christians have a right to assemble in a 
public manner, and discuss the doctrines of their religion, and scan 
with great strictness or even severity, those of another denomination; 
yet if they should convene their meeting in front of a Catholic Church, 
when the congregation were assembled for worship according to their 
belief, and indulge in a denunciation of Catholicism, they would be 
guilty of a riot, although the discussion at another time or place would 
be innocent. The occasion they embrace under such circumstances, 
interferes with the rites of others, and their acts are calculated to lead 
to a breach of the peace. 

If persons are convened in a public assembly, and are discussing 
subjects injurious to the feelings of others, and in that discussion are 
disturbing the public peace, nay, have. become actual rioters, they 
cannot be dispersed by another party, or by a mob. Those who are 
disturbed must effect a restoration of peace in a quiet and legal man- 
ner. If they resort to violence for the purpose of accomplishing it, 
those thus engaged become rioters also, The remedy is to apply 
to a magistrate for legal process, to have an officer apprehend the first 
disturbers of the peace, or complain to a constable or sheriff, who may 
go without warrant and arrest, or disperse them, and those aggrieved 
should join as a posse in their apprehension. And we will carry the 
principle still further. Suppose the first assembly are dispersed by 
those who assail them, no matter for what cause, and they are com- 
pelled to retreat, leave the ground, and for a time surrender their 
cherished right of freedom, they cannot rally their friends, convene a 
superior force, and arm themselves to meet the aggressors again and 
resist any future attack—if they do, they can be punished as rioters, 
they then become violators of the law. Their remedy for the redress 
of the first injury was a legal one; it should have been pursued pea- 
ceably, and in no other way could their injury be redressed. 

Should the Grand Jury find on their examination that any such 
system of retaliation has been resorted to, they ought to present all 
concerned in them as rioters, If individuals have acted as officers of 
such meetings, and public speakers have joined in inciting the multi: 
tude to acts of crimination and recrimination, they can be punished 
as rioters. 

Such men are violaters of the law. One riotous act does not justify 
another. The first aggressors can be punished only in the manner 
pointed out by law. No one party can ever be the avenger of wrongs 
committed against them. 

Any other doctrine than this is subversive of all order in society. 
Without it, the community is involved in one general wreck of anar- 
chy, and the last link in the chain of civilization which binds man to 
his fellow man is broken. 

We ask you, gentlemen, to enter upon this investigation with calm- 
ness and deliberation. Suffer no feelings of personal considerations to 
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influence your action. Let your search be after truth, with a sincere 
desire to bring the offenders to justice. ‘ 

You shall have the process of this Court to bring such witnesses as 
are necessary before you to testify, and every person who is willing 
to disclose the truth shall be protected. 

The hope for all who desire protection for their persons, for their 
wives and children, their property, their lives, and every thing that is 
dear on earth, is IN THE LAW. 

Thank heaven, amid this general commotion, which has nearly 
unnerved society, appalled the stoutest hearts, and covered the com- 
munity with disgrace, the temple of justice has not been desecrated. 
Our Court has been opened daily, and while we are honored with 
seats upon this bench, the injured shall ever find protection and an 
asylum here. 

We repeat, that the Law is sufficiently strong and powerful to pro- 
tect aun, and gives a complete redress for any wrong or injury which 
one inflicts upon another. It is to these halls every citizen should 
resort for relief, and to judicial tribunals all should appeal, when they 
fear oppression from any who would invade the rights which are 
guaranteed to them by that compact which unites us in one fraternal 
ro of civilization, and by the stronger union of Christian benevo- 
ence. 
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Minot’s Digest. This is a digest, in one volume, of all the Massa- 
chusetts reports down to the present time; that is of seventeen vol- 
umes of Massachusetts, twenty-four of Pickering, and four of Metcalf’s 
——. It is published by Little & Brown, of Boston, and for sale 


by Desilver & Burr, of Cincinnati. I would call the attention of 
the profession to it, as the completest specimen of a Digest that has 
yet appeared. The table of cases at the beginning refers both to 
the page of the Reports, and of the Digest, and there is a very full 
index at the end. But the greatest merit will be found in the clear- 
ness and brevity with which the points are stated. Mr. Minot appears 
to have examined each case for himself, and extracted the very essence 
of it. And although a digest is never regarded as authority, with the | 
exception of Comyn, my hasty examination of this induces the belief 
that there would be little danger in making this another exception.— 
Ep. 


New Hampshire Reports. Volume 10th, published by Asa M’Farland, 
Concord, N. H. 


Dictionary of Norman French. By Robert Kelham, of Lincoln’s 
Inn; republished by T. & J. W. Johnson, Philndelphia. 
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New Jersey Reports. A Digested Index by William Halsted, in two 
volumes. 


North Carolina Reports. The 2d volume of Iredell’s Equity Re- 
ports from December 1841 to June 1843. Also the 3d volume Ire- 
dell’s Law Reports, from December 1842 to June 1843. 


Pennsylvania Reports. The 5th volume of Watis and Sergeant’s 
Reports, from December 1842 to July 1843. 


Virginia Reports. The 1st volume of Robinson’s Reports, from 
April 1841 to April 1843. 


South Carolina Reports. ‘The Ist volume of Spears’ Reports, from 
November 1842 to May 1843. Also the 2d volume of M’Mullen’s 
Reports, from November 1841 to May 1842. 


Louisiana Reports. The 3d volume of Robinson’s Reports, from 
September 1842 to January 1843. ze 


Kentueky Reports. 'The 3d volume of Monroe’s Reports, from Fall 
term 1842 to Retin term 1843. 


Kent’s Commentaries. The 5th edition enlarged. 


Chancery Practice. A treatise in two volumes by Oliver & Barbour, 
New York. 

Story on Coniracts. A treatise on the Law of Contracts not under 
seal,in one volume, by W. W. Story. 

Greenleaf on Evidence. The second edition of the first volume is 


published. 


Digest of Indiana and Illinois Reports, and of McLean’s Reports. By 
Charles Gilman, about to be published by Derby and Allen, Columbus. 





Capital Punishment. 


The objections to it are thus summed up by a convention recently 
held in New York. 

Resolved, That this Convention regards with abhorrence the taking 
of human life as a punishment for crime, because, 

1. It fails of the true end of penal legislation, all experience having 
shown that it is comparatively useless as a protection to Society from 
crime, and it aims at no other end. 

2. It loses sight of the important fact that the criminal is a human 
being, capable of reformation and regeneration. 

3. It is based upon the false assumption that the criminal has no 
claims upon the care and charity of society, and that their duties are 
not reciprocal. 

4. It legalizes and sanctions the bloody spirit of retaliation. 
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5, It pours contempt upon our common humanity, and refuses to 
recognize the worth and sanctity of man’s life. 

6. By its demoralizing influence it debases and brutalizes the mass 
who witness it. 

7. It teaches the thoughtless and passionate a lesson of crime by 
showing them death inflicted as the proper punishment of an offence 
done; and | 

8. It is absolutely irremediable, placing us in the horrible possibility 
of shedding innocent blood, and thus doing a wrong utterly beyond 
recall. 

Resolved, That in the Christian law of love, which is the true and 
only law of well-being to society as well as individuals, the spirit of 
revenge has no place, being expressly and decidedly condemned in 
the teachings of Jesus; and that consequently capital punishment in- 
flicted upon the principle of retribution, the only ground upon which 
it can properly stand, is most unchristian and unrighteous—a palpable 
violation of the spirit and letter of the New Testament. 





Lord Lyndhurst’s charge to the Pyx Jury. 
{From the London Punch.] 


A committee of the Goldsmiths’ Company, appointed to try the 
coinage, assembled at the Privy Council Chamber, when the Lord 
Chancellor addressed them nearly as follows:— 

“Gentlemen: You are assembled here to-day to try the value of 
the coinage; and, as the coal merchant is said to have remarked that 
‘ Coals is coals,’ it will be for you to say if money is really money. 

“ Gentlemen, there is no pleasure in life without some alloy, and 
money, which is one of the greatest of earthly delights, has also its 
alloy; but you will have to take care that there is not too much of it. 
Formerly, every gold watch weighed so many carats, from which it 
became usual to call a silver watch a turnip; but this will not, at 
present, form a branch of your inquiry. Troy weight, gentlemen, is 
derived from the heavy responsibility the Trojans were under to their 
creditors. ‘The Romans were in the habit of tossing up their coins in 
the presence of the legions, and if a piece of money went higher than 
the tip of the ensign’s flag it was pronounced to be above the stand- 
ard. You, gentlemen, will not be required to do this. It will be 
sufficient if you ring the money on the mahogany dining-table that 
you will find prepared for you. 

“The early Italians used cattle instead of coin, and a person would 
sometimes send for change for a thousand pound bullock, when he 
would receive twenty fifty-pound sheep, or perhaps, if he wanted very 
small change, there would be a few lambs amongst them. The in- 
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convenience of keeping a flock of sheep at one’s banker’s or paying 
in a short horned heifer to one’s private account, led to the introduc- 
tion of bullion. 

“To return, however, gentlemen, to the duty that will devolve upon 
yourselves. You will be called upon to examine into the unhealthy 
custom of sweating sovereigns; and, with regard to this point, will do 
well io recollect that Charles the First was, perhaps, the earliest 
sovereign who was sweated to such an extent that his immediate suc- 
cessor, Charles the Second, became one of the lightest sovereigns ever 
known in this country. 

“ With these remarks, gentlemen, I leave you to the discharge of 
your important duties. ‘There are weights and scales in the next 
room; and while British honesty holds the beam, 1am sure British 
wealth can never suffer;_for it is the boast of our blessed nation, that 
the merchant may hold his head as high as the noble—(aside) if his 
washerwoman has put sufficient starch in his shirt-collar.” The learned 
lord’s speech was so much applauded when he arrived at the beautiful 
little figure of the merchant and the noble, that the concluding words, 
spoken aside, were not audible. 





Mr. Roebuck’s Speeches at the Bar, before and since his elevation to the 
rank of the Queen’s Counsel. 


[From the London Punch. ] 


The Bar of England has long been distinguished for its eloquence, 
and the custom of publishing a collection of speeches is a common 
one with popular advocates. Mr. Roebuck’s elevation to a silk gown 
has caused considerable curiosity to be felt as to what he has done in 
his profession, and has led to the publication of his speeches at the 
Bar in a pamphlet of sixteen pages, two of which are occupied by 
the title, two more by the fly-leaf, four by an introduction, six by a 
preface, and the speeches themselves occupy the remainder of the 
space which is devoted to them. It is not for us to criticise these 
splendid specimens of ratiocination mingled with law,—in which the 
broth of research is seasoned with the pepper of eloquence. We 
therefore give one of the speeches entire—the collection consists of 
no less than two—in order that the reader may himself judge of the 
merit of the production. 

The specch we are about to quote was made in the presence of the 
writer of this notice, who can never forget the impression which it 
created on a mind then fresh in all the buoyancy of hope, and _redo- 
lent with that respect for genius, which time, alas! mows down like a 
scythe among the buttercups. But we are forgetting the speech, 
which we print, word for word, as it was delivered :— 


“ May it please = Lordships,— 
“In a case of Dor on the demise of Roe against Surrn, I am in- 
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structed to move for a rule, which I think your Lordships, when you 
have heard all I have to say, will not refuse to me. 

[ Denman, C. J— That depends upon circumstances, Mr. Roe- 
buck.”] 

My Lord, we are all of us, I know, the creature of circumstances; 
and, as the poet,— 

[ Williams, J—*Pray, sir, don’t tell us anything about the poet, un- 
less he is a party to the rule.” 

Your Lordship is right. You have brought me back from those 
realms, where, fancy-like, the Lybian bird— 

[ Palterson, J.—“We can’t notice the Lybian bird, unless he has been 
served with a copy of the pleadings. Pray, sir, let us know what you 
are going to move for!”] 

My Lords, I wish for nothing but a rule to compute, and in asking 
for that rule— 

[ Denman, C. J—* You can have it, sir; and, indeed, you might 
have handed that motion in.”] , 

Indeed, my Lord! Then I shall know what to do another time.” 

Such was the peroration of the speech of Mr. Roebuck; and as he 
gave out the words, “I shall know what to do another time,” he looked 
like a lion whose mane had been ignobly pulled, and who was smart- 
ing under it. ‘The “other time” has not yet come; but when it does, 
we have no doubt Mr. Roebuck will be amply prepared for it. 





Law of Patent Rights. 


In the case of Carver v. The Braintree Manufacturing Company, 
lately tried at Boston, the following points were ruled by the Court, 
as reported by the 4tlas. 

This action was brought to recover damages for an infringement of 
the plaintiff’s patent for an improvement in the ribs of saw gins for 
ginning cotton. It was objected for the defendants: 

1. That the plaintiff had not described his patent so precisely as to 
enable a mechanic skillful in such a line of business, to make the ma- 
chine from the description. This the Court held to be question of 
fact for the jury, and there was evidence tending to show that 
mechanics had constructed the machine from the description. 

2. That the plaintiff had in his specification for his renewed patent 
(for the infringement of which this action was brought) omitted cer- 
tain things which he had claimed as of his invention, in the first 
— This the Court held was not sufficient to vitiate the patent. 

ndeed, the Court was inclined to the opinion that it was competent 
for an inventor at any time to omit a part of his original invention, 
from considerations of expediency. 

3. That the plaintiff had not stated all the ways in which his 
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improvement might be enjoyed. But the Court deemed it sufficient 
that he had pointed out his improvement as an improvement in the 
space between the ribs, and had suggested what to him appeared the 
most eligible mode of effecting this object. He was not bound to 
claim or specify all the various modes of producing the desired effect. 


Verdict for plaintiff for nine hundred and sixty dollars damages. 





Guaranty. 


I learn from the newspapers that the following decision was recently 
made in New York by the Superior Court, in the case of Whitlock vs 
Morton.—Ep. 

This was an action of assumpsit, on a guaranty given by the defen- 
dant. It appeared that, in the winter of 1842, a young man named 
Edward Shepard, whose father is a respectable merchant in another 
city, arrived here from Havre in the plaintiff’s ship, and Shepard’s 
baggage was detained by him, for the passage money of himself and 
others, for which he had rendered himself liable. In this dilemma 

oung Shepard informed the defendant, who was his father’s corres- 
pondent, that his baggage was detained for his passage money and 
et ceteras, and requested the defendant to guarantee the amount 
claimed, in order that he might get possession of his baggage. The 
defendant accordingly gave the plaintiff a guarantee for his lien on 
Shepard’s baggage, and Shepard also gave the plaintiff a draft on his 
father for it, and the plaintiff gave him up his property. The plaintiff 
shortly after actives from defendant between three and four hundred 
dollars as the amount of his guarantee, and the defendant, not a little 
astonished that Shepard’s passage money could amount to so large a 
sum, inquired in relation to it, and learned that, besides Shepard’s own 
passage money, he had also rendered himself liable for certain other 
et ceteras, in the shape of a lady and two children, who accompanied 
him on the voyage. Asit appeared that neither this lady or her children 
had any legal! claimon Mr. Shepard’s protection, the defendant refused 
to pay for her passage, and Shepard’s father refused also to pay for the 
same reason, and the present action was instituted. For the defence 
it was contended, first, that the guarantee was not an absolute one; 
and secondly, that the plaintiff’s taking Shepard’s draft on his father 
exonerated the defendant from his guarantee. 


Verdict for plaintiff, three hundred and fifty-nine dollars. 
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Death of Judge Baldwin.—Died at his lodgings in the Merchants’ 
Hotel, Philadelphia, on the evening of April 21st, the Hon. Henry 
Baxtpwin, one of the Associate Justices of the Supreme Court of the 
United States, aged about sixty-five. The immediate cause of his 
death was an attack of paralysis. 


Rights of Women. I learn from the newspapers that the Legisla- 
ture of Maine has passed the following beneficent law:—Ep. 

“Sec. 1. Any married woman may become seized or possessed of 
any property real or personal, by direct bequest, devise, gift, purchase 
or distribution, in her own name, and as her own property; provi- 
ded, it shall be made to appear by such married woman, in any issue 
touching the validity of her title, that the same does not in any way 
come from the husband after coverture. 

“Sec. 2. Hereafter, when any woman possessed of property, real 
or personal, shall marry, such property shall continue to her notwith- 
standing her coverture, and she shall have, hold and possess the 
same, as her separate property, exempt from any liability for the 
debts or contracts of the husband. 

“Sec. 3. Any married woman possessing property by virtue of this 
act, may release to the husband the right of control of such property 
and he may receive and dispose of the income thereof, so long as the 
same shall be appropriated for the mutual benefit of the parties,” 


Manslaughter for negligently causing collision of Boats. 1 learn from 
the New Orleans Bee, of April 17th, that the Grand Jury in the 
United States District Court have found a true bill, under the 
act of Congress, for manslaughter, against James C. Wingard, pilot 
of the Steamboat De Soto. He is charged in the indictment for 
negligence and misconduct while on duty as pilot, in causing the col- 
lision of the De Soto and the Buckeye, and the drowning of several 
persons by the sinking of the latter boat. 

This is the only way to prevent the frightful destruction of life and 
property occasioned by reckless navigation.—Eb. 


Alteration of a note. I learn from the newspapers that the follow- 
ing decision was made by the St. Louis Court of Common Pleas, in 
the case of the Gas Light Company v. Hill.—Ep. 

This was an action by the Gas Light Company, to recover of the 
defendant the amount of a negotiable promissory note for $650, made 
by dpren & Way, in favor of, and endorsed by the defendant 
to the plaintiff. The plaintiff proved the presentment and _ protest of 
the note, and notice of non payment to defendant, and offered the 
note in evidence. Defendant’s counsel then moved the Court to in- 
struct the jury as follows:—“That there being no evidence to the 
jury in relation to the erasure on the face of the note given in evi- 
dence the jury are to presume that the alteration was made after the 
note was executed; and that, therefore, it is void, as the assent of the 
defendant to such alteration is not shown.” This instruction was, after 
argument, given by the Court, and the plaintiff thereupon suffered a 
non suit. 
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